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Servi ces

HOUSE BI LL NO. 1449

AN ACT TO CREATE THE M SSI SSI PPl PREDATORY LENDI NG ACT; TO
DEFI NE CERTAI N TERM5; TO PRESCRI BE CERTAI N PROCEDURES, LI M TATI ONS
AND RESTRI CTI ONS REGARDI NG HOVE LOANS, CONSUMER HOVE LOANS AND
CONSUVER LOANS TO PROTECT BORROVERS; TO PROVI DE FOR ENFORCEMENT OF
THE PROVI SIONS OF THI S ACT; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act shall be known and nay be cited as the

M ssi ssi ppi Predatory Lendi ng Act.

SECTI ON 2. (1) Parties to a hone loan may contract in

witing as foll ows:
(a) Were the principal amount is Ten Thousand Dol | ars
(%10, 000.00) or nore, the parties may contract for the paynent of
i nterest as agreed upon by the parti es;
(b) Where the principal amount is |l ess than Ten
Thousand Dol | ars ($10, 000.00), the parties nay contract for the
paynment of interest as agreed upon by the parties, if the | ender
is either:
(i) Approved as a nortgagee by the United States
Secretary of Housing and Urban Devel opnent, the Federal Housing
Adm ni stration, the United States Departnment of Veterans Affairs,
a national nortgage association or any federal agency; or
(ii) A local or foreign bank, savings and | oan
associ ation or service corporation wholly owned by one or nore
savi ngs and | oan associations and permitted by | aw to make hone
| oans, credit union or insurance conpany; or
(iii) A state or federal agency;
(c) Were the principal amount is |l ess than Ten

Thousand Dol | ars ($10,000.00) and the I ender is not a |ender
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descri bed in paragraph (b) of this subsection, the parties nmay
contract for the paynent of interest not in excess of the nmaximm
rate permtted by this subsection.

On the fifteenth day of each nonth, the Conm ssioner of
Banki ng and Consumer Fi nance shall announce and publish the
maxi mumrate of interest permtted by this subsection. The rate
shall be the | atest published nonconpetitive rate for United
States Treasury bills with a six-nmonth maturity as of the
fifteenth day of the nmonth plus six percent (6%, rounded upward
or downward, as the case nay be, to the nearest one-half of one
percent (1/2 of 1% or fifteen percent (15%, whichever is |ess.
If there is no nearest one-half of one percent (1/2 of 1%, the
conmm ssioner shall round downward to the | ower one-half of one
percent (1/2 of 1% . The rate so announced shall be the maxi num
rate permtted for the termof |oans nmade under this section
during the follow ng cal endar nonth when the parties to those
| oans have agreed that the rate of interest to be charged by the
| ender and paid by the borrower shall not vary or be adjusted
during the termof the loan. The parties to a | oan made under
this section may agree to a rate of interest that will vary or be
adj usted during the termof the loan in which case the naxi mum
rate of interest permtted on those |oans during a nonth during
the termof the | oan shall be the rate announced by the
Comm ssi oner of Banking and Consumer Finance in the preceding
cal endar nonth.

An affiliate operating in the same office or subsidiary
operating in the sanme office of a |icensee under the M ssissipp
banking laws or the Small Loan Regul atory Law nay not make a hone
| oan that provides for a balloon paynent for a termin excess of
six (6) nonths. For purposes of this paragraph, a balloon paynent
means any schedul ed paynent that is nore than twice as |arge as

the average of earlier schedul ed paynents.
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(2) Subject to federal requirenents, when a natural person
applies for a home loan primarily for personal, famly, or
househol d purposes, the |ender shall conmply with the provisions of
thi s subsecti on.

(a) Not later than the date of the honme |oan closing or
three (3) business days after the | ender receives an application
for a hone | oan, whichever is earlier, the |ender shall deliver or
mail to the applicant infornmation and exanples of anortization of
honme | oans reflecting various terns in a form nade avail abl e by
t he Comm ssi oner of Banking and Consuner Finance. The
conmm ssi oner shall devel op and nake avail able to hone | oan | enders
materi als necessary to satisfy the provisions of this subsection.

(b) Not later than three (3) business days after the
home | oan closing, the I ender shall deliver or mail to the
borrower an anortization schedule for the borrower's home | oan.
However, a |ender shall not be required to provide an anortization
schedul e unless the loan is a fixed rate hone |oan that requires
the borrower to make regularly schedul ed periodic anortizing
paynments of principal and interest. In addition, with respect to
a construction/ permanent hone | oan, the anortization schedul e nust
be provided only with respect to the pernmanent portion of the hone
| oan during which anortization occurs.

(c) If the honme |oan transaction involves nore than one
natural person, the I ender nay deliver or nail the naterials
required by this subsection to any one or nore of such persons.

(d) This subsection does not apply if the hone | oan
applicant is not a natural person or if the honme loan is for a
pur pose other than a personal, famly, or househol d purpose.

(3) (a) Except as provided in paragraph (b) of this
subsection, a |lender and a borrower may agree on any terns as to
t he prepaynent of a hone | oan.

(b) No prepaynent fees or penalties shall be contracted

by the borrower and | ender with respect to any hone | oan in which:
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(i) The principal anount borrowed is One Hundred
Fifty Thousand Dol |l ars ($150, 000.00) or |ess,

(ii) The borrower is a natural person,

(ti1) The debt is incurred by the borrower
primarily for personal, famly, or household purposes, and

(iv) The loan is secured by a first nortgage or
first deed of trust on real estate upon which there is |ocated or
there is to be located a structure or structures designed
principally for occupancy of fromone (1) to four (4) famlies
that is or will be occupied by the borrower as the borrower's
princi pal dwelling.

(c) The limtations on prepaynent fees and penalties in
paragraph (b) of this subsection shall not apply to the extent
that state law limtations on prepaynent fees and penalties are
preenpted by federal |aw or regul ation.

(3) If the hone loan is one described in subsection (1)(a)
or (1)(b) of this section, the | ender may charge the borrower the
follow ng fees and charges in addition to interest and other fees
and charges as permtted in this section and | ate paynent charges
as permtted by applicable M ssissippi |aw

(a) At or before loan closing, the I ender nay charge
such of the following fees and charges as may be agreed upon by
the parties notw thstanding the provisions of any state | aw ot her
than this act, limting the anmount of those fees or charges:

(1) Loan application, origination, commtnent, and
interest rate | ock fees;

(i) Fees to admnister a construction |oan or a
construction/ permanent | oan, including inspection fees and | oan
conversion fees;

(ti1) D scount points, but only to the extent that
the di scount points are paid for the purpose of reducing, and in
fact result in a bona fide reduction of, the interest rate or

time-price differential;
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(itv) Assunption fees to the extent permtted by
M ssi ssippi | aw,

(v) Appraisal fees to the extent permtted by
M ssi ssippi | aw,

(vi) Additional fees and charges, however
individually or collectively denom nated, payable to the | ender
that, in the aggregate, do not exceed the greater of one quarter
of one percent (1/4 of 1% of the principal anmount of the | oan, or
One Hundred Fifty Dollars ($150.00).

(b) Except as provided in subsection (7) of this
section with respect to the deferral of |oan paynents, upon
nodi fication, renewal, extension, or anmendnent of any of the terns
of a hone | oan, the | ender may charge such of the follow ng fees
and charges as may be agreed upon by the parties, notw thstanding
the provisions of any state law other than this act, limting the
anount of those fees or charges:

(1) Discount points, but only to the extent that
the di scount points are paid for the purpose of reducing, and in
fact result in a bona fide reduction of, the interest rate or
time-price differential;

(i1i) Fees that do not exceed one quarter of one
percent (1/4 of 1% of the principal anount of the loan if the
princi pal amobunt of the loan is |less than One Hundred Fifty
Thousand Dol | ars ($150, 000. 00), or one percent (1% of the
princi pal amount of the loan if the principal anmount of the | oan
is One Hundred Fifty Thousand Dol |l ars ($150, 000.00) or nore, for
the conversion of a variable interest rate loan to a fixed
interest rate loan, of a fixed interest rate loan to a variable
interest rate |loan, of a closed-end | oan to an open-end | oan, or
of an open-ended |l oan to a cl osed-end | oan;

(ti1) Assunption fees to the extent permtted by

M ssi ssippi | aw,
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(iv) Appraisal fees to the extent permtted by
M ssi ssippi | aw,

(v) Fees and charges to the extent permtted by
M ssi ssippi | aw, and

(vi) If no fees are charged under subparagraph
(ti1) of this paragraph, additional fees and charges, however
individually or collectively denom nated, payable to the | ender
that, in the aggregate, do not exceed the greater of one quarter
of one percent (1/4 of 1% of the bal ance outstanding at the tine
of the nodification, renewal, extension, or anmendnent of terns, or
One Hundred Fifty Dollars ($150.00). The fees and charges
permtted by this subparagraph may be charged only under a witten
agreenent that states the anount of the fee or charge and is nade
at the time of the specific nodification, renewal, extension, or
anmendnent, or at the tine the specific nodification, renewal,
extensi on, or anmendnent is requested.

(4) No lender on hone | oans under subsection (1)(c) of this

section may charge or receive any interest, fees, charges, or
di scount points other than:

(a) To the extent permtted by M ssissippi |aw, suns
for the paynent of bona fide |oan-rel ated goods, products, and
services provided or to be provided by third parties, and suns for
t he paynent of taxes, filing fees, recording fees, and ot her
charges and fees, paid or to be paid to public officials;

(b) Interest as permtted in subsection (1)(c) of this
section; and

(c) Late paynent charges to the extent permtted by
M ssi ssi ppi | aw.

(5 As used in this section, the term"hone | oan" neans a
| oan, other than an open-end credit plan, where the principal
anount is |less than Three Hundred Thousand Dol | ars ($300, 000. 00)

secured by a first nortgage or first deed of trust on real estate
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upon which there is located or there is to be | ocated one or nore
single-famly dwellings or dwelling units.

(6) Any hone |oan obligation existing before July 1, 2006,
shall be construed with regard to the |aw existing at the tine the
hone | oan or commtnent to |l end was made, and this act shall only
apply to hone |loans or |loan commtnents nade on or after July 1,
2006.

(7) (a) The parties to a hone |oan governed by subsection
(1)(a) or (b) of this section may contract to defer the paynent of
all or part of one or nore unpaid installnents and for paynent of
interest on deferred interest as agreed upon by the parties. The
parties may agree that deferred interest may be added to the
princi pal bal ance of the loan. This subsection shall not be
construed to limt paynent of interest upon interest in connection
with other types of |loans. Except as restricted by this act, the
| ender may charge deferral fees as may be agreed upon by the
parties to defer the paynent of one or nore unpaid installnents.
If the hone loan is of a type described in paragraph (b) of this
subsection, the deferral fees shall be subject to the limtations
set forth in paragraph (c) of this subsection.

(b) A honme loan will be subject to the deferral fee

limtations set forth in paragraph (c) of this subsection if:

(i) The borrower is a natural person;

(i1i1) The debt is incurred by the borrower
primarily for personal, famly, or household purposes; and

(iii1) The loan is secured by a first nortgage or
first deed of trust on real estate upon which there is |ocated or
there is to be located a structure or structures designed
principally for occupancy of fromone (1) to four (4) famlies
that is or will be occupied by the borrower as the borrower's

princi pal dwelling.
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(c) Deferral fees for hone |loans identified in
paragraph (b) of this subsection shall be subject to the follow ng
[imtations:

(i) Deferral fees may be charged only under an
agreenent that states the anount of the fee and is nade at the
time of the specific deferral or at the tinme the specific deferral
is requested; however, if the agreenent relates to an install nent
that is then past due for fifteen (15) days or nore, the agreenent
must be in witing and signed by at |east one (1) of the
borrowers. For purposes of this paragraph, an agreenent wll be
considered a signed witing if the |l ender receives fromat |east
one (1) of the borrowers a facsimle or conputer-generated nessage
confirmng or otherw se accepting the agreenent.

(i1i) Deferral fees may not exceed the greater of
five percent (5% of each installnment deferred or Fifty Dollars
($50.00), multiplied by the nunber of conplete nonths in the
deferral period. A nonth shall be neasured fromthe date an
installment is due. The deferral period is that period during
whi ch no paynent is required or made as neasured fromthe date on
which the deferred install nment would ot herwi se have been due to
the date the next installnment is due under the terns of the note
or the deferral agreenent.

(iii1) If a deferral fee has once been inposed with
respect to a particular installnent, no deferral fee may be
i nposed with respect to any future paynent that woul d have been
tinmely and sufficient but for the previous deferral.

(tv) If a deferral fee is charged under a deferra
agreenent, a |late charge nay be inposed with respect to the
deferred paynent only if the anount deferred is not paid when due
under the ternms of the deferral agreenent and no new deferral
agreenent is entered into with respect to that install nent.

(v) A lender may charge a deferral fee under this

subsection for deferring the paynent of all or part of one or nore
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regul arly schedul ed paynents, regardl ess of whether the deferra
results in an extension of the loan maturity date or the date a
bal | oon paynent is due. A nodification or extension of the | oan
maturity date or the date a balloon paynent is due that is not
incident to the deferral of a regularly schedul ed paynment shall be
considered a nodification or extension subject to the provisions
of subsection (3)(b) of this section.

(8) The parties to a honme | oan governed by subsection (1)(a)
or (1)(b) of this section nmay agree in witing to a nortgage or
deed of trust that provides that periodic paynents may be
graduated during parts of or over the entire termof the |oan.

The parties to such a loan nmay also agree in witing to a nortgage
or deed of trust that provides that periodic disbursenents of part
of the | oan proceeds may be nade by the | ender over a period of
time agreed upon by the parties, or over a period of time agreed
upon by the parties ending with the death of the borrower(s).
Those nortgages or deeds of trust may include provisions for
addi ng deferred interest to principal or otherw se providing for
charging of interest on deferred interest as agreed upon by the
parties. This subsection shall not be construed to limt other
types of nortgages or deeds of trust or methods or plans of

di sbursenent or repaynent of |oans that may be agreed upon by the
parties.

(9 Nothing in this section shall be construed to authorize
or prohibit a |l ender, a borrower, or any other party to pay
conpensation to a nortgage broker or a nortgage banker for
services provided by the nortgage broker or the nortgage banker in
connection with a hone | oan.

SECTI ON 3. (1) Definitions. The follow ng definitions

apply for the purposes of this section:
(a) "Affiliate" nmeans any conpany that controls, is

controlled by, or is under common control w th another conpany, as

H B. No. 1449 *HR12/ R1880*
07/ HR12/ R1880
PAGE 9 (ov DO



287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

set forth in the Bank Hol ding Conpany Act of 1956 (12 USCS Section
1841 et seq.), as anended fromtine to tine.

(b) "Annual percentage rate" neans the annual
percentage rate for the | oan cal cul ated according to the
provi sions of the federal Truth in Lending Act (15 USCS Section
1601 et seq.), and the regul ati ons promul gated under that act by
the Federal Reserve Board (as that act and regul ati ons are anended
fromtinme to tine).

(c) "Bona fide |oan discount points" neans | oan
di scount points know ngly paid by the borrower for the purpose of
reducing, and which in fact result in a bona fide reduction of,
the interest rate or tine-price differential applicable to the
| oan, provided the anbunt of the interest rate reduction purchased
by the discount points is reasonably consistent wth established
i ndustry nornms and practices for secondary nortgage market
transacti ons.

(d) A "high-cost hone | oan" neans a | oan ot her than an
open-end credit plan or a reverse nortgage transaction in which:

(1) The principal anount of the | oan does not
exceed the |l esser of the conformng |oan size limt for a
single-famly dwelling as established fromtine to tinme by Fannie
Mae, or Three Hundred Thousand Dol | ars ($300, 000. 00);

(ii) The borrower is a natural person;

(ti1) The debt is incurred by the borrower
primarily for personal, famly, or househol d purposes;

(iv) The loan is secured by either a security
interest in a manufactured hone as defined under M ssissippi |aw
that is or will be occupied by the borrower as the borrower’s
princi pal dwelling, or a nortgage or deed of trust on real estate
upon which there is located or there is to be |ocated a structure
or structures designed principally for occupancy of fromone (1)
to four (4) famlies that is or will be occupied by the borrower

as the borrower’s principal dwelling; and
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(v) The terns of the | oan exceed one or nore of

the threshol ds as defined in paragraph (f) of this section.
(e) "Points and fees" neans:

(1) Al itens required to be disclosed under
Sections 226.4(a) and 226.4(b) of Title 12 of the Code of Federal
Regul ati ons, as amended fromtine to tinme, except interest or the
time-price differential;

(i) Al charges for itens |listed under Section
226.4(c)(7) of Title 12 of the Code of Federal Regul ations, as
anended fromtinme to tine, but only if the | ender receives direct
or indirect conpensation in connection with the charge or the
charge is paid to an affiliate of the |ender; otherw se, the
charges are not included within the neaning of the phrase “points
and fees”,

(ti1) Al compensation paid directly by the
borrower to a nortgage broker not otherw se included in
subparagraph (i) or (ii) of this paragraph;

(i1v) The maxi num prepaynent fees and penalties
that nmay be charged or collected under the terns of the | oan
docunents; and

(v) "Points and fees" does not include taxes,
filing fees, recording and other charges and fees paid or to be
paid to public officials for determ ning the existence of or for
perfecting, releasing, or satisfying a security interest; and
fees paid to a person other than a | ender or an affiliate of the
| ender or to the nortgage broker or an affiliate of the nortgage
broker for the followng: fees for tax paynent services; fees for
flood certification; fees for pest infestation and fl ood
determ nations; appraisal fees; fees for inspections perfornmed
before closing; credit reports; surveys; attorney's fees (if the
borrower has the right to select the attorney from an approved
list or otherwise); notary fees; escrow charges, so |ong as not

ot herwi se included under subparagraph (i) of this paragraph (e);
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title insurance premuns; and fire insurance and fl ood insurance
prem uns, provided that the conditions in Section 226.4(d)(2) of
Title 12 of the Code of Federal Regul ations are net.

(f) "Threshol ds" neans:

(1) Wthout regard to whether the | oan transaction
is or may be a “residential nortgage transaction” (as the term
"residential nortgage transaction” is defined in Section 226.2
(a)(24) of Title 12 of the Code of Federal Regul ations, as anended
fromtime to tinme), the annual percentage rate of the |oan at the
time the loan is consunmated is such that the |l oan is considered a
"nortgage" under Section 152 of the Hone Omership and Equity
Protection Act of 1994 (Public Law 103-25, [15 USCS Section 1602
(aa)]), as the sane may be anended fromtine to tine, and
regul ati ons adopted under that act by the Federal Reserve Board,

i ncluding Section 226.32 of Title 12 of the Code of Federal
Regul ati ons, as the sane may be anended fromtinme to tineg;

(ii) The total points and fees payable by the
borrower at or before the | oan closing exceed five percent (5% of
the total | oan amount if the total |oan anobunt is Twenty Thousand
Dol I ars ($20,000.00) or nore, or the | esser of eight percent (8%
of the total |oan anount or One Thousand Dol | ars ($1, 000.00), if
the total | oan amount is | ess than Twenty Thousand Dol | ars
(%20, 000. 00) ; however, the follow ng di scount points and
prepaynent fees and penalties shall be excluded fromthe
cal cul ation of the total points and fees payable by the borrower:

1. Up to and including two (2) bona fide |oan
di scount points payable by the borrower in connection with the
| oan transaction, but only if the interest rate fromwhich the
loan’s interest rate will be discounted does not exceed by nore
than one (1) percentage point the required net yield for a
ni nety-day standard mandatory delivery commtnent for a reasonably
conparabl e |l oan fromeither Fannie Mae or the Federal Hone Loan

Mort gage Cor poration, whichever is greater;
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2. Up to and including one (1) bona fide |oan
di scount poi nt payable by the borrower in connection with the |oan
transaction, but only if the interest rate fromwhich the |oan’s
interest rate will be discounted does not exceed by nore than two
(2) percentage points the required net yield for a ninety-day
standard mandatory delivery commtnent for a reasonably conparabl e
| oan fromeither Fannie Mae or the Federal Honme Loan Mbrtgage
Cor poration, whichever is greater;

3. Prepaynent fees and penalties that may be
charged or collected under the terns of the |oan docunents that do
not exceed one percent (1% of the anobunt prepaid, provided the
| oan docunents do not permt the |l ender to charge or collect any
prepaynent fees or penalties nore than thirty (30) nonths after
the | oan cl osing; or

(ti1) The loan docunents permt the |l ender to
charge or collect prepaynent fees or penalties nore than thirty
(30) nonths after the loan closing or that exceed, in the
aggregate, nore than two percent (2% of the anount prepaid.

(g) "Total loan anobunt” neans the sanme as the term
"total | oan anmount" as used in Section 226.32 of Title 12 of the
Code of Federal Regul ations, and the sane shall be calculated in
accordance wth the Federal Reserve Board’s Oficial Staff
Comment ary thereto.

(2) Limtations. A high-cost home | oan shall be subject to

the followng Iimtations:

(a) No call provision. No high-cost hone | oan may
contain a provision that permts the lender, in its sole
di scretion, to accelerate the indebtedness. This provision does
not apply when repaynent of the |oan has been accel erated by
default, under a due-on-sale provision, or under some ot her
provi sion of the |oan docunents unrelated to the paynent schedul e.

(b) No balloon paynent. No high-cost honme | oan may

contain a schedul ed paynent that is nore than twice as |arge as
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the average of earlier schedul ed paynments. This provision does
not apply when the paynent schedule is adjusted to the seasonal or
irregular inconme of the borrower.

(c) No negative anortization. No high-cost honme | oan
may contain a paynent schedule with regular periodic paynents that
cause the principal balance to increase.

(d) No increased interest rate. No high-cost hone | oan
may contain a provision that increases the interest rate after
default. This provision does not apply to interest rate changes
in a variable rate | oan otherwi se consistent with the provisions
of the | oan docunents, provided the change in the interest rate is
not triggered by the event of default or the acceleration of the
i ndebt edness.

(e) No advance paynents. No hi gh-cost hone | oan may
i nclude ternms under which nore than two (2) periodic paynents
requi red under the |oan are consolidated and paid in advance from
the | oan proceeds provided to the borrower.

(f) No nodification or deferral fees. A lender nay not
charge a borrower any fees to nodify, renew, extend, or anmend a
hi gh-cost hone | oan or to defer any paynent due under the terns of
t he hi gh-cost hone | oan.

(3) Prohibited acts and practices. The follow ng acts and
practices are prohibited in the maki ng of a high-cost hone | oan:

(a) No lending wthout home-ownership counseling. A
| ender may not make a hi gh-cost hone | oan without first receiving
certification froman approved counsel or that the borrower has
recei ved counseling on the advisability of the |loan transaction
and the appropriate |loan for the borrower.

(b) No lending without due regard to repaynent ability.
As used in this paragraph, the term “obligor” refers to each
borrower, co-borrower, cosigner, or guarantor obligated to pay a
|l oan. A lender may not make a high-cost hone | oan unl ess the

| ender reasonably believes at the tine the loan is consummat ed
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that one or nore of the obligators, when considered individually
or collectively, will be able to nmake the schedul ed paynents to
repay the obligation based upon a consideration of their current
and expected incone, current obligations, enploynent status, and
ot her financial resources (other than the borrower’s equity in the
dwel I'ing that secures repaynent of the loan). An obligor shall be
presuned to be able to make the schedul ed paynents to repay the
obligation if, at the time the loan is consummated, the
obligator’s total nonthly debts, including anounts owed under the
| oan, do not exceed fifty percent (50% of the obligor’s nonthly
gross incone as verified by the credit application, the obligor’s
financial statenents, a credit report, financial information
provided to the | ender by or on behalf of the obligor, or any
ot her reasonabl e neans; however, no presunption of inability to
make the schedul ed paynments to repay the obligation shall arise
solely fromthe fact that, at the tine the loan is consummat ed,
the obligor’s total nonthly debts (including anbunts owed under
the | oan) exceed fifty percent (50% of the obligor’s nonthly
gr oss i ncone.

(c) No financing of fees or charges. In making a
hi gh-cost honme | oan, a |lender may not directly or indirectly
finance:

(1) Any prepaynent fees or penalties payable by
the borrower in a refinancing transaction if the | ender or an
affiliate of the lender is the notehol der of the note being
refi nanced,

(i1) Any points and fees; or

(ti1) Any other charges payable to third parties.

(d) No benefit fromrefinancing existing high-cost hone
| oan with new high-cost honme loan. A |lender may not charge a
borrower points and fees in connection with a high-cost hone | oan

if the proceeds of the high-cost honme | oan are used to refinance
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an existing high-cost honme | oan held by the sanme | ender as
not ehol der.

(e) Restrictions on hone inprovenent contracts. A
| ender may not pay a contractor under a home inprovenent contract
fromthe proceeds of a high-cost hone | oan other than (i) by an
i nstrunment payable to the borrower or jointly to the borrower and
the contractor, or (ii) at the election of the borrower, through a
third-party escrow agent in accordance with terns established in a
witten agreenent signed by the borrower, the | ender, and the
contractor before the disbursenent.

(f) No shifting of liability. A lender is prohibited
fromshifting any loss, liability, or claimof any kind to the
closing agent or closing attorney for any violation of this
section.

(4) Unfair and deceptive acts or practices. Except as
provided in subsection (5) of this section, the making of a
hi gh-cost hone | oan that violates any provisions of subsection (2)
or (3) of this section is declared usurious in violation of the
provi sions of this act and unlawful as an unfair or deceptive act
or practice in or affecting comrerce in violation of the
provi sions of applicable Mssissippi law. The provisions of this
section shall apply to any person who in bad faith attenpts to
avoid the application of this section by (i) the structuring of a
| oan transaction as an open-end credit plan for the purpose and
with the intent of evading the provisions of this section when the
| oan woul d have been a high-cost home loan if the | oan had been
structured as a closed-end loan, or (ii) dividing any | oan
transaction into separate parts for the purpose and with the
intent of evading the provisions of this section, or (iii) any
ot her such subterfuge. The Attorney General, the Conm ssioner of
Banki ng and Consuner Finance, or any party to a hi gh-cost hone

| oan may enforce the provisions of this section.
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(5) Corrections and unintentional violations. A lender in a
hi gh-cost hone | oan who, when acting in good faith, fails to
conply with subsections (2) or (3) of this section, wll not be
deened to have violated this section if the |ender established
that either:

(a) Wthin thirty (30) days of the |oan cl osing and
before the institution of any action under this section, the
borrower is notified of the conpliance failure, appropriate
restitution is made, and whatever adjustnents are necessary are
made to the loan to either, at the choice of the borrower, (i)
make the hi gh-cost hone | oan satisfy the requirenents of
subsections (2) and (3) of this section, or (ii) change the terns
of the loan in a manner beneficial to the borrower so that the
loan will no | onger be considered a high-cost honme | oan subject to
the provisions of this section; or

(b) The conpliance failure was not intentional and
resulted froma bona fide error notw thstandi ng the mai nt enance of
procedures reasonably adapted to avoid those errors, and within
sixty (60) days after the discovery of the conpliance failure and
before the institution of any action under this section or the
receipt of witten notice of the conpliance failure, the borrower
is notified of the conpliance failure, appropriate restitution is
made, and whatever adjustnents are necessary are made to the | oan
to either, at the choice of the borrower, (i) make the high-cost
honme | oan satisfy the requirenents of subsections (2) and (3) of
this section, or (ii) change the ternms of the loan in a manner
beneficial to the borrower so that the loan will no | onger be
consi dered a high-cost hone | oan subject to the provisions of this
section. Exanples of a bona fide error include clerical,
cal cul ati on, conputer nmal function and progranm ng, and printing
errors. An error of legal judgnent with respect to a person’s
obligations under this section is not a bona fide error.

SECTION 4. (1) For purposes of this section:
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(a) "Consuner hone |oan" neans a | oan in which:

(i) The borrower is a natural person;

(i1i) The debt is incurred by the borrower
primarily for personal, famly, or household purposes; and

(iii) The loan is secured by a nortgage or deed of
trust upon real estate upon which there is |located or there is to
be |l ocated a structure or structures designed principally for
occupancy of fromone (1) to four (4) famlies that is or wll be
occupi ed by the borrower as the borrower’s principal dwelling.

(b) "Consuner | oan" neans any | oan or extension of
credit offered or extended primarily for personal, famly or
househol d pur poses.

(2) It shall be unlawful for any lender in a consuner hone
| oan or consumer loan to finance, directly or indirectly, any
credit life, disability, or unenpl oynent insurance, or any other
life or health insurance prem uns; however, insurance prem uns
cal cul ated and paid on a nonthly basis shall not be considered
financed by the | ender.

(3) No lender may knowi ngly or intentionally engage in the
unfair act or practice of "flipping" a consuner hone | oan.
"Flipping" a consuner loan is the nmaking of a consuner hone | oan
to a borrower that refinances an exi sting consunmer honme | oan when
the new | oan does not have reasonabl e, tangible net benefit to the
borrower considering all of the circunstances, including the terns
of both the new and refinanced | oans, the cost of the new | oan,
and the borrower’s circunstances. This provision shall apply
regardl ess of whether the interest rate, points, fees, and charges
paid or payable by the borrower in connection with the refinancing
exceed those thresholds specified in Section 3(1)(f)(i) through
(iii).

(4) No lender shall reconmend or encourage default on an

existing |l oan or other debt before and in connection with the
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closing or planned closing of a consuner hone | oan that refinances
all or any portion of that existing | oan or debt.

(5) The making of a consunmer honme | oan or consuner | oan that
violates the provisions of this section is declared usurious in
violation of the provisions of this act and unlawful as an unfair
or deceptive act or practice in or affecting comerce in violation
of the provisions of the Mssissippi usury |laws. The Attorney
General, the Comm ssioner of Banking and Consunmer Finance, or any
party to a consuner hone | oan may enforce the provisions of this
section.

(6) In any suit instituted by a borrower who all eges that
the defendant violated this section, the presiding judge shal
al l ow reasonable attorney's fees to the attorney representing the
borrower, the attorney's fees to be taxed as a part of the court
costs and payable by the | ender upon a finding by the presiding
judge that the party charged with the violation has willfully
engaged in the act or practice, and there was unwarranted refusal
by that party to fully resolve the matter that constitutes the
basis of the suit.

(7) This section establishes specific consuner protections
in consunmer hone | oans and consuner |oans in addition to other
consuner protections that may be ot herw se avail able by | aw.

SECTION 5. Nothing in this act shall be construed to bar any
common | aw r enedi es.

SECTION 6. This act shall take effect and be in force from
and after July 1, 2007.
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