M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Represent ati ve Wat son To: Ways and Means

HOUSE BI LL NO. 1409

AN ACT TO | MPOSE A FEE ON NONSETTLI NG MANUFACTURER
Cl GARETTES; TO PROVI DE DEFI NI TI ONS; TO REQUI RE MONTHLY REPORTI NG
OF THE NUMBER AND DENOM NATI ON OF STAMPS AFFI XED TO PACKAGES OF
NONSETTLI NG MANUFACTURER Cl GARETTES; TO REQUI RE REG STRATI ON OF
NONSETTLI NG MANUFACTURERS W TH THE ATTORNEY GENERAL; TO REQUI RE
DEVELOPMENT, MAI NTENANCE, AND PUBLI CATI ON BY THE ATTORNEY CGENERAL
OF A LI ST OF NONSETTLI NG MANUFACTURERS THAT HAVE CERTI FI ED THEI R
COVPLI ANCE WTH THI' S ACT; TO PROVI DE FOR ENFORCEMENT OF THE
REQUI REMENTS | MPOSED BY THI S ACT; TO PROHI BI T THE TRANSPORT OF
UNSTAMPED ClI GARETTES ACROSS STATE LI NES; TO PROVI DE FOR REPORTS ON
THE TRANSPORT OF STAMPED Cl GARETTES ACROSS STATE LINES; TO PROVI DE
THAT THE REVENUE DERI VED FROM THE FEE | MPOSED UNDER THI S ACT SHALL
BE DEPGOSI TED | NTO SPECI AL FUNDS | N THE STATE TREASURY TO THE
CREDI T OF THE UNI VERSI TY OF M SSI SSI PPl MEDI CAL CENTER AND THE
STATE VETERANS AFFAI RS BOARD, TO SPECI FY THE PURPOSES FOR WH CH
THE MONI ES | N SUCH SPECI AL FUNDS MAY BE USED, TO AMEND SECTI ON
27-69-19, M SSISSIPPI CODE OF 1972, |IN CONFORM TY THERETO, AND FOR
RELATED PURPCSES

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The Legislature declares that the followi ng are

t he purposes of this act:

(a) To recover health care costs to the state inposed
by nonsettling manufacturers;

(b) To prevent nonsettling manufacturers from
underm ning the state’s policy of reduci ng underage snoking by
offering their cigarettes for sale substantially below the price
of cigarettes of other nmanufacturers;

(c) To protect funding, which is reduced as a result of
the grom h of nonsettling-manufacturer cigarette sales, for
prograns funded in whole or in part by paynents to the state under
t he tobacco settlenments referred to in Section 2(e) of this act,
and to recoup settl ement-paynent revenue lost to the state as a
result of nonsettling-manufacturer cigarettes sales; and

(d) To fund such other purposes as the Legislature

shal | determ ne.
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SECTION 2. As used in this act, the following terns shal

have the neaning ascribed to them herein:

(a) "Comm ssioner" neans the Chairman of the State Tax
Comm ssion of the State of M ssissippi, and his authorized agents
and enpl oyees.

(b) "Consuner Price Index" neans the Consuner Price
I ndex for Al U ban Consuners as published by the Bureau of Labor
Statistics of the United States Departnent of Labor.

(c) "Manufacturer" includes, but is not limted to, an
entity that is the first inporter into the United States of
cigarettes manufactured abroad.

(d) "Master Settlenent Agreenent" neans the settl enent
agreenent entered into on Novenber 23, 1998, by various states and
| eadi ng cigarette manufacturers.

(e) "Nonsettling manufacturer”™ nmeans any tobacco
product manufacturer that has not entered into the settl enent

agreenents, as anended, in the case of Mke Muore, Attorney

Ceneral ex rel. State of M ssissippi v. The Anmerican Tobacco

Conpany et al. (Chancery Court of Jackson County, M ssissippi

Cause No. 94-1429).

(f) "Nonsettling-manufacturer cigarettes" neans
cigarettes of a nonsettling manufacturer.

(g) "Subsequent participating manufacturer” neans a
manuf acturer of cigarettes that is a subsequent participating
manuf acturer as defined in the Master Settlenent Agreenent.

SECTION 3. (1) Except as otherw se provided in this

section, there is hereby inposed, |evied and assessed a fee for
the sale, use, consunption, handling or distribution, in the State
of M ssissippi, of nonsettling-manufacturer cigarettes to which a
stanp is required to be affixed by law. The rate of the fee shal
be Two and Three-twentieths Cents (2-3/20¢) on each cigarette, to
be adj usted upward annually each January 1 by the greater of three

percent (3% or the Consuner Price |Index applied each year on the

H B. No. 1409 * HR40/ R1870*
07/ HRA0/ R1870
PAGE 2 (BS\ED)



69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101

previ ous year, beginning with the year of enactnent of this act.
The fee is in addition to all other privileges, licenses, fees, or
taxes now i nposed by law in this state. The conm ssioner shal
collect the fee each nonth directly from each nonsettling

manuf acturer based on infornmation received under Section 5 of this
act or other information available to the comm ssioner. Except as
otherwi se provided in this act, the fee shall be inposed,

coll ected, paid, adm nistered, and enforced in the sane manner as
the tax on cigarettes assessed by Section 27-69-13.

(2) The revenue derived fromthe fee inposed under this
section shall be deposited into the State Treasury, as foll ows:

(a) Seventy-one and one-half percent (71.5% of the
revenue collected, not to exceed Ten MIIlion Dollars
($10, 000, 000. 00) of the revenue collected during any fiscal year,
shal |l be deposited into the special fund to the credit of the
University of M ssissippi Medical Center that is created by
Section 10(1) of this act.

(b) Twenty-one and one-half percent (21.5% of the
revenue coll ected, not to exceed Three MIlion Dollars
($3, 000, 000. 00) of the revenue collected during any fiscal year,
shal |l be deposited into the special fund to the credit of the
State Veterans Affairs Board that is created by Section 10(2) of
this act.

(c) The remai nder of the revenue coll ected shall be
deposited into the special fund to the credit of the University of
M ssi ssippi Medical Center that is created by Section 10(3) of
this act.

(3) (a) The fee inposed under this section shall not apply
to a subsequent participating manufacturer until both of the
foll ow ng have occurred: (i) a final and binding agreenent
bet ween that subsequent participating manufacturer and the
settling states to the Master Settl enment Agreenent providing such

subsequent participating manufacturer with a credit to its Master
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Settl enment Agreenent paynents for paynents nade to M ssissipp
under this section has becone effective and (ii) the M ssissipp
Attorney Ceneral has received notice fromthe subsequent
participating manufacturer and the National Association of
Attorneys General, as representative of the settling states, that
an agreenent acceptable to both sides has been reached. This
subsection (3) shall not apply to any subsequent participating
manuf acturer that as of the effective date of this act already has
an agreenent with the settling states (as defined in the Mster
Settlenment Agreenent) with respect to a credit.

(b) This subsection (3) shall stand repeal ed from and
after July 1, 2008.

SECTION 4. A nonsettling manufacturer whose cigarettes are

being offered for sale in this state on the effective date of this
act shall provide to the comm ssioner the information described in
Sections 6 and 7 of this act, and pay the fee inposed by Section 3
of this act within thirty (30) days after the effective date of
this act. |If cigarettes of a nonsettling manufacturer are not
being offered for sale in this state on the effective date of this
act, then the nonsettling manufacturer, before its cigarettes may
begin to be offered for sale in this state, shall prepay the fee

i nposed by Section 3 of this act for the nunber of cigarettes of
the nonsettling manufacturer that the conmm ssioner reasonably
projects will be sold in the first cal endar nonth in which
cigarettes of the nonsettling manufacturer are sold in this state.
The prepaynent anmount shall be determ ned by multiplying Two and
One-half Cents (2-1/2¢) tinmes the nunber of cigarettes that the
comm ssi oner reasonably projects that the nonsettling manufacturer
will sell inthis state in that first calendar nonth, or Fifty
Thousand Dol | ars ($50, 000. 00), whichever is nore. The

comm ssioner may require a nonsettling manufacturer to provide any
i nformati on reasonably necessary to determ ne the fee paynent

anount and, in the case of prepaynent, shall establish regul ations
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providing for reinbursenent to nonsettling nmanufacturers if actual
sales are less than sales as projected by the comm ssioner and for
addi tional paynent by nonsettling manufacturers if actual sales
are greater than sales as projected by the conmm ssioner.

SECTION 5. Any manufacturer, distributor, or whol esal er of

cigarettes required by Section 27-69-35 to file a nonthly report
shall state, in addition to the information required to be
reported under Section 27-69-35, the nunber and denom nati ons of
stanps affixed to individual packages of nonsettling-nmanufacturer
cigarettes, by manufacturer and brand famly, sold for each place
of business in the nonth preceding the nonth in which the report
is made, as well as any other information determ ned by the

comm ssioner to be necessary or appropriate for determning the
fee due under Section 3 of this act, or for enforcing any of the
provisions of this act. This reporting requirenent shall be
enforced in the same manner as the nonthly reporting requirenent
i nposed by Section 27-69-35.

SECTION 6. Before its cigarettes may begin to be offered for

sale in this state, or, if its cigarettes are being offered for
sale in this state on the effective date of this act, within
thirty (30) days of the effective date of this act, a nonsettling
manuf acturer shall provide to the Attorney CGeneral, on a form
prescribed by the Attorney General, the follow ng information:

(a) The conplete nane, address and tel ephone nunber of
t he nonsettling manufacturer;

(b) The date that cigarettes of the nonsettling
manuf acturer began or will begin to be offered for sale in this
state;

(c) The nanes of the brand famlies of cigarettes of
the nonsettling manufacturer that are being or will be offered for

sale in this state;

H B. No. 1409 * HR40/ R1870*
07/ HRA0/ R1870
PAGE 5 (BS\ED)



166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197

(d) A statenent of the nonsettling manufacturer’s
intention to conply with the obligations inposed by this section;
and

(e) The nane, address, tel ephone nunber and signature
of an officer of the nonsettling manufacturer attesting to all of
the information described in this section.

The Attorney CGeneral shall make information provided pursuant
to this section available to the conm ssioner.

SECTI ON 7. Each nonsettling manufacturer subject to the fee

i nposed by Section 3 of this act shall certify to the Attorney
General on the first day of each nonth that it is in conpliance
with this act and that it has paid in full the fee inposed by
Section 3 of this act. The Attorney General shall devel op,

mai ntain, and publish on its Internet web site a directory listing
all nonsettling manufacturers that have provided current, accurate
and conplete certifications. The Attorney General shall provide a
copy of the list to a person upon request.

SECTION 8. Cigarettes of a nonsettling manufacturer that has

not conplied with this act, including paynent in full of the fee

i nposed by Section 3 of this act, shall be treated as cigarettes
for which the tax assessed by Section 27-69-13 has not been paid,
and a nonsettling manufacturer that has not conplied with this act
shall be subject to any and all of the penalties inposed for

viol ations of Chapter 69, Title 27, M ssissippi Code of 1972. A
person shall not affix to any package of nonsettling-manufacturer
cigarettes the stanp required under Sections 27-69-13 and 27-69-27
after receiving notice fromthe conm ssioner, which the

conm ssioner shall provide, that the nonsettling manufacturer of
those cigarettes has not paid in full the fee inposed by Section 3
of this act or if the nonsettling manufacturer does not appear on
the Attorney Ceneral ’s directory described in Section 7 of this

act.
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SECTION 9. (a) A person may not transport or cause to be

transported fromthis state cigarettes for sale in another state
without first affixing to the cigarettes the stanp required by the
state in which the cigarettes are to be sold or paying any ot her
excise tax on the cigarettes inposed by the state in which the
cigarettes are to be sold.

(b) A person may not affix to cigarettes the stanp
requi red by another state or pay any other excise tax on the
cigarettes inposed by another state if the other state prohibits
stanps frombeing affixed to the cigarettes, prohibits the paynent
of any other excise tax on the cigarettes, or prohibits the sale
of the cigarettes.

(c) On or before the fifteenth day of each nonth, a
person who transports or causes to be transported fromthis state
cigarettes for sale in another state shall submt to the
comm ssioner, on forns prescribed by the conm ssioner, a report
identifying the quantity and brand famly of each brand of the
cigarettes transported or caused to be transported in the
precedi ng cal endar nonth, and the correct nanme and address of each
reci pient of the cigarettes.

(d) For purposes of this section, “person” nmeans an
i ndi vi dual, partnership, conmttee, association, corporation or
any other organization or group of persons. Person does not
i ncl ude any comon or contract carrier, or public warehouse that
is not owmed, in whole or in part, directly or indirectly by such
person.

SECTION 10. (1) (a) There is created in the State Treasury

a special fund to the credit of the University of M ssissipp

Medi cal Center, which shall be conprised of the nonies required to
be deposited into the fund under Section 3(2)(a) of this act, and
any other funds that may be nade available for the fund by the

Legi sl ature.
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(b) Mnies in the fund shall be expended by the
Uni versity of M ssissippi Medical Center, upon appropriation by
the Legislature, to aid in the construction, furnishing, equipping
and operating of the University of M ssissippi Mdical Center
Cancer Institute.

(c) Unexpended anounts remaining in the special fund at
the end of a fiscal year shall not |lapse into the State General
Fund, and any interest earned or investnent earnings on anounts in
the special fund shall be deposited to the credit of the special
fund.

(2) (a) There is created in the State Treasury a speci al
fund to the credit of the State Veterans Affairs Board, which
shal |l be conprised of the nonies required to be deposited into the
fund under Section 3(2)(b) of this act, and any other funds that
may be made avail able for the fund by the Legislature.

(b) Mnies in the fund shall be expended by the State
Vet erans Affairs Board, upon appropriation by the Legislature, for
operating and maintaining the state veterans hones.

(c) Unexpended anounts remaining in the special fund at
the end of a fiscal year shall not |lapse into the State General
Fund, and any interest earned or investnent earnings on anounts in
the special fund shall be deposited to the credit of the special
fund.

(3) (a) There is created in the State Treasury a speci al
fund to the credit of the University of M ssissippi Mdical
Center, which shall be conprised of the nonies required to be
deposited into the fund under Section 3(2)(c) of this act, and any
ot her funds that may be nmade avail able for the fund by the
Legi sl ature.

(b) Mnies in the fund shall be expended by the
Uni versity of M ssissippi Medical Center, upon appropriation by

the Legislature, to pay the costs of nedical services provided by
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the center for which it does not receive conpensation or
rei mbursenment from any ot her source.

(c) Unexpended anounts remaining in the special fund at
the end of a fiscal year shall not |lapse into the State General
Fund, and any interest earned or investnent earnings on anounts in
the special fund shall be deposited to the credit of the special
fund.

SECTION 11. Section 27-69-19, M ssissippi Code of 1972, is
amended as foll ows:
27-69-19. The provisions of this chapter shall not apply to

deal ers in tobacco made the subject of interstate sales, except as

provided in House Bill No. 1409, 2007 Regul ar Sessi on.

SECTION 12. This act shall take effect and be in force from

and after July 1, 2007.
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