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HOUSE BI LL NO. 1405

AN ACT TO CREATE THE UNI FORM PREMARI TAL AGREEMENT ACT; TO
AUTHORI ZE AGREEMENTS BETWEEN PROSPECTI VE SPOUSES MADE | N
CONTEMPLATI ON OF MARRI AGE; TO SPECI FY THE MATTERS W TH RESPECT TO
VH CH PARTI ES MAY CONTRACT | N PREMARI TAL AGREEMENTS; TO SPECI FY
THE EFFECTI VE DATE OF A PREMARI TAL AGREEMENT AND THE MANNER I N
VH CH SUCH AN AGREEMENT MAY BE AMENDED OR REVOKED, TO SPECI FY
CONDI TI ONS UNDER VWH CH A PREMARI TAL AGREEMENT |'S NOT ENFORCEABLE
TO PROVI DE AN EXCEPTI ON FOR PERSONS AGED SI XTY- FI VE YEARS OR
OLDER; TO AMEND SECTI ONS 93-3-7, 93-5-2 AND 93-5-23, M SSI SSI PP
CODE OF 1972, IN CONFORM TY THERETO, AND FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Sections 1 through 12 of this act may be cited as

the "Uniform Premarital Agreenment Act.”

SECTION 2. As used in Sections 1 through 12 of this act:

(a) "Premarital agreenent” means an agreenent between
prospective spouses nade in contenplation of marriage and to be
ef fective upon marri age.

(b) "Property" neans an interest, present or future,
| egal or equitable, vested or contingent, in real or personal
property, including income and ear ni ngs.

SECTION 3. A premarital agreenment must be in witing and

signed by both parties. Such agreenent is enforceabl e w thout
consi derati on.

SECTION 4. (1) Parties to a premarital agreenment nay

contract with respect to:

(a) The rights and obligations of each of the parties
in any of the property of either or both of them whenever and
wher ever acquired or |ocated,;

(b) The right to buy, sell, use, transfer, exchange,

abandon, |ease, consune, expend, assign, create a security
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interest in, nortgage, encunber, dispose of, or otherw se nanage
and control property;

(c) The disposition of property upon separation,
marital dissolution, death, or the occurrence or nonoccurrence of
any ot her event;

(d) The nodification or elimnation of spousal support;

(e) The making of a will, trust, or other arrangenent
to carry out the provisions of the agreenent;

(f) The ownership rights in and disposition of the
death benefit froma |life insurance policy;

(g) The choice of |aw governing the construction of the
agreenent; and

(h) Any other matter, including their personal rights
and obligations, not in violation of public policy or a statute
i nposing a crimnal penalty.

(2) The right of a child to support may not be adversely
affected by a premarital agreenent.

SECTION 5. A premarital agreenment becones effective upon

marri age.

SECTION 6. After marriage, a premarital agreenent may be

anmended or revoked only by a witten agreenent signed by the
parties. The anmended agreenent or the revocation is enforceable
wi t hout consi derati on.

SECTION 7. (1) A premarital agreenent is not enforceable if

the party agai nst whom enforcenent is sought proves that:
(a) That party did not execute the agreenent
voluntarily; or
(b) The agreenent was unconsci onabl e when it was
execut ed and, before execution of the agreenent, that party:
(i) Was not provided a fair and reasonabl e

di scl osure of the property or financial obligations of the other

party;
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(ii) Ddnot voluntarily and expressly waive, in
witing, any right to disclosure of the property or financial
obligations of the other party beyond the disclosure provided; and

(tiit) D d not have, or reasonably could not have
had, an adequate know edge of the property or financial
obligations of the other party.

(2) If a provision of the premarital agreenent nodifies or
el i m nat es spousal support and that nodification or elimnation
causes one (1) party to the agreenent to be eligible for support
under a program of public assistance at the tine of separation or
marital dissolution, a court, notwi thstanding the terns of the
agreenent, may require the other party to provide support to the
extent necessary to avoid that eligibility.

(3) An issue of unconscionability of a premarital agreenent
shal |l be decided by the court as a matter of |aw

SECTION 8. If a marriage is determned to be void, an

agreenent that otherw se would have been a prenmarital agreenent is
enforceable only to the extent necessary to avoid an inequitable
result.

SECTION 9. Any statute of limtations applicable to an

action asserting a claimfor relief under a premarital agreenent
is tolled during the marriage of the parties to the agreenent.
However, equitable defenses Iimting the time for enforcenent,

i ncluding | aches and estoppel, shall be available to either party.

SECTION 10. All witten agreenents entered into before the

effective date of this act between prospective spouses for the

pur pose of affecting any of the subjects specified in Section 4 of
this act shall be valid and enforceable if otherwi se valid as
contracts.

SECTION 11. Sections 1 through 12 of this act shall be

applied and construed to effectuate its general purposes to nmake
uniformthe law with respect to the subject of Sections 1 through
12 of this act anpbng states enacting it.
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SECTI ON 12. Notw t hstandi ng any other provisions of this act

to the contrary, when two (2) persons aged sixty-five (65) or
ol der marry after attaining such age and execute an agreenent as
provi ded under this act, the assets of one (1) party shall not be
used for Medicaid nursing honme coverage for the other party unless
both parties specifically agree to provide such Medicaid nursing
home cover age.

SECTI ON 13. Section 93-3-7, M ssissippi Code of 1972, is
amended as foll ows:

93-3-7. (1) Except as otherw se provided in subsection (2),

husband and wi fe shall not contract with each other, so as to
entitle the one to claimor receive any conpensation fromthe
other for work and | abor, and any contract between them whereby
one shall claimor shall receive conpensation fromthe other for
services rendered, shall be void. It shall not be lawful for the
husband to rent the wife's plantation, houses, horses, nules,
wagons, carts, or other inplenents, and with them or with any of
her means, to operate and carry on business in his own nane or on
his own account, but all business done with the neans of the wife
by the husband shall be deened and held to be on her account and
for her use, and by the husband as her agent and manager in

busi ness, as to all persons dealing with himw thout notice,

unl ess the contract between the husband and w fe which changes
this relation, be evidenced by witing, subscribed by them duly
acknow edged, and filed wth the chancery clerk of the county
wher e such busi ness may be done, to be recorded as other

i nstrunents.

(2) Nothing in this section shall prohibit or restrict the

subj ect of any premarital agreenent under the provisions of

Sections 1 through 12 of this act.

SECTI ON 14. Section 93-5-2, M ssissippi Code of 1972, is

anended as foll ows:
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93-5-2. (1) D vorce fromthe bonds of matrinony may be
granted on the ground of irreconcil able differences, but only upon
the joint conplaint of the husband and wife or a conplaint where
t he def endant has been personally served with process or where the
def endant has entered an appearance by witten waiver of process.

(2) If the parties provide by witten agreenent for the
custody and mai nt enance of any children of that marriage and for
the settlenent of any property rights between the parties and the
court finds that such provisions are adequate and sufficient, the
agreenent nmay be incorporated in the judgnent, and such judgnent
may be nodified as other judgnents for divorce.

(3) If the parties are unable to agree upon adequate and
sufficient provisions for the custody and mai ntenance of any
children of that marriage or any property rights between them
they nmay consent to a divorce on the ground of irreconcil able
di fferences and permt the court to decide the issues upon which
t hey cannot agree. Such consent nust be in witing, signed by
both parties personally, nust state that the parties voluntarily
consent to permt the court to decide such issues, which shall be
specifically set forth in such consent, and that the parties
understand that the decision of the court shall be a binding and
| awful judgnent. Such consent may not be withdrawn by a party
w thout | eave of the court after the court has commenced any
proceedi ng, including the hearing of any notion or other matter
pertaining thereto. The failure or refusal of either party to
agree as to adequate and sufficient provisions for the custody and
mai nt enance of any children of that marriage or any property
rights between the parties, or any portion of such issues, or the
failure or refusal of any party to consent to permt the court to
deci de such issues, shall not be used as evidence, or in any
manner, agai nst such party. No divorce shall be granted pursuant
to this subsection until all matters invol ving custody and

mai nt enance of any child of that nmarriage and property rights
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between the parties raised by the pleadi ngs have been either
adj udi cated by the court or agreed upon by the parties and found
to be adequate and sufficient by the court and included in the
judgnent of divorce. Appeals fromany orders and judgnents
rendered pursuant to this subsection nmay be had as in other cases
in chancery court only insofar as such orders and judgnents relate
to issues that the parties consented to have deci ded by the court.

(4) Conplaints for divorce on the ground of irreconcilable
di fferences nust have been on file for sixty (60) days before
bei ng heard. Except as ot herw se provided in subsection (3) of
this section, a joint conplaint of husband and wife or a conpl aint
where t he def endant has been personally served with process or
where the defendant has entered an appearance by witten wai ver of
process, for divorce solely on the ground of irreconcilable
di fferences, shall be taken as proved and a final judgnent entered
thereon, as in other cases and w thout proof or testinony in
termtinme or vacation, the provisions of Section 93-5-17 to the
contrary notw t hstandi ng.

(5) Except as otherw se provided in subsection (3) of this
section, no divorce shall be granted on the ground of
irreconcil able differences where there has been a contest or
deni al ; provided, however, that a divorce may be granted on the
grounds of irreconcil able differences where there has been a
contest or denial, if the contest or denial has been w thdrawn or
cancel led by the party filing sane by | eave and order of the
court.

(6) Irreconcilable differences may be asserted as a sole
ground for divorce or as an alternate ground for divorce with any
ot her cause for divorce set out in Section 93-5-1.

(7) Nothing in subsections (2) and (3) of this section shal

prohibit or restrict the subject of any premarital agreenent

execut ed under the provisions of Sections 1 through 12 of this

act .
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SECTION 15. Section 93-5-23, M ssissippi Code of 1972, is
amended as foll ows:

93-5-23. Wien a divorce shall be decreed fromthe bonds of
matrinony, the court * * * in its discretion, and having regard
to the circunstances of the parties and the nature of the case, as
may seem equitable and just, may make all orders touching the
care, custody and mai ntenance of the children of the nmarriage, and
al so touching the mai ntenance and alinony of the wife or the
husband, or any allowance to be nmade to her or him and, if need
be, shall require bond, sureties or other guarantee for the

paynment of the sum so allowed. Except as may ot herw se be

provided in a premarital agreenent executed under the provisions

of Sections 1 through 12 of this act, the court may make orders

touchi ng the mai ntenance and alinony of the wife, or the husband,

or any allowance made to her or him and if need be, shall require

bond, sureties or other guarantee for the paynent of the sum so

allowed. Orders touching on the custody of the children of the
marriage shall be nmade in accordance with the provisions of
Section 93-5-24. The court may afterwards, on petition, change
the decree, and nmake fromtine to time such new decrees as the
case may require. However, where proof shows that both parents
have separate incones or estates, the court may require that each
parent contribute to the support and mai ntenance of the children
of the marriage in proportion to the relative financial ability of
each. In the event a legally responsible parent has health
i nsurance avail able to himor her through an enpl oyer or
organi zati on that may extend benefits to the dependents of such
parent, any order of support issued against such parent may
require himor her to exercise the option of additional coverage
in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to make periodic

paynments for the maintenance or support of a child, but no bond,
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sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court nmay,
upon petition of the person to whom such paynents are ow ng, or
such person's | egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal

be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical
abuse by the other party, the court may, on its own notion, grant
a continuance in the custody proceeding only until such allegation
has been investigated by the Departnent of Hunan Services. At the
time of ordering such continuance, the court may direct the party
and his attorney making such allegation of child abuse to report
in witing and provide all evidence touching on the allegation of
abuse to the Departnent of Human Services. The Departnent of
Human Services shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp
Code of 1972) or under the |l aws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery
court shall order the alleging party to pay all court costs and
reasonabl e attorney's fees incurred by the defending party in
respondi ng to such all egation.

The court may investigate, hear and make a determ nation in a

custody action when a charge of abuse and/or neglect arises in the
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course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad litemfor the
child as provided under Section 43-21-121, who shall be an
attorney. Unless the chancery court's jurisdiction has been
termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenent with the departnent is in the best interest of
the child or public.

The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred pursuant to Section 93-11-65.

SECTION 16. This act shall take effect and be in force from
and after its passage, and shall apply to any prenarital agreenent

executed on or after that date.
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