M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Representative Lott To: Public Health and Human
Services; Judiciary B

HOUSE BI LL NO 1241

1 AN ACT TO AMEND SECTI ON 41-41-33, M SSI SSI PPl CODE OF 1972,

2 TO DECLARE LEG SLATI VE | NTENT RELATIVE TO THE TERM NATI ON OF THE

3 LIFE OF AN UNBORN CHI LD AND THE PROTECTI ON OF THE HEALTH AND

4 RIGATS OF WOMEN;, TO PRCHI BI' T ABORTIONS IN THE STATE OF M SSI SSI PPI
5 EXCEPT I N CERTAI N CASES; TO AMEND SECTI ON 41-41-39, M SSI SSI PPI

6 CODE OF 1972, TO PRESCRI BE CRI M NAL PENALTI ES FOR VI OLATI ONS OF

7 TH'S ACT; TO PROVIDE THAT IT IS THE | NTENT OF THE LEG SLATURE THAT
8 THE STATE WLL BE RESPONSI BLE FOR THE MEDI CAL AND EDUCATI ONAL

9 NEEDS OF ANY CHI LD BORN TO A CI Tl ZEN OF THE STATE; AND FOR RELATED
10 PURPCSES.

11 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
12 SECTION 1. Section 41-41-33, M ssissippi Code of 1972, is

13 amended as foll ows:

14 41-41-33. (1) The Legislature of the State of M ssi ssi ppi
15 rmakes the follow ng findings and determ nations:

16 (a) There is an existing relationship between a

17 pregnant worman and her unborn child during the entire period of

18 gestation.

19 (b) Procedures termnating the life of an unborn child
20 inpose risks to the life and health of the pregnant wonan.

21 (c) Pregnant wonen contenpl ating an abortion procedure
22 are faced with maki ng a profound deci sion, nbst often under stress
23 and pressures, and there exists a need for special protection of
24 the rights of such pregnant wonen, and that the State of

25 M ssissippi has a conpelling interest in providing such

26 protection.

27 (d) A pregnant nother possesses certain inherent rights
28 that are natural intrinsic rights which enjoy affirmative

29 protection under the Constitution of the United States, and under
30 the laws or Constitution of the State of M ssissippi; that anong
31 these rights are the fundanental rights of the pregnant nother to
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her relationship with her child; her fundanental right to nmake

deci sions that insure the well-being of her child; and her

interest in her owmn health and bodily integrity.

(e) A nother's unique relationship with her child

during pregnancy is one of the nost intinmate and i nportant

rel ati onshi ps, and one nost worthy of |egal protection.

(f) An abortion is an unworkabl e nethod for a pregnant

not her to give up, surrender, or waive her fundanental right to

her relationship with her child.

(g) In nost cases, there is no nornmal or traditional

physi ci an-patient relationship or counseling between a pregnant

not her contenpl ating submtting to an abortion and the physician

who perfornms the abortion.

(h) Submtting to an abortion subjects the pregnant

woman to significant health risks; that the abortion procedure is

i nherently dangerous to the psychol ogi cal and physical health of

t he woman; that an abortion places a wonan at greater risk for

psychol ogi cal distress, depression, suicidal ideation and suicide

than carrying her child to full termand giving birth.

(i) Every human being, including those in utero,

possesses a natural intrinsic right to live and has an interest in

life.

(j) The State of M ssissippi possesses a duty to

protect, and it is a legitimte exercise of the state's power to

protect, the natural intrinsic rights and interests of a pregnant

nother in (i) her relationship with her child; (ii) her ability to

make decisions to protect the well-being of her child;, and (iii)

her own heal th.

(k) The State of M ssissippi possesses a duty to

protect, and it is a legitimte exercise of the state's power to

protect, the natural intrinsic rights of each human being wthin

its borders, including those hunman beings living in utero, to

live.
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(I') It is not practical and not possible for the state

to simultaneously protect these fundanental rights and interests

of pregnant nothers and provide | egal authority or protection for

a physician who termnates the lives of these nothers' unborn

children by an abortion; that protection of these rights of the

nothers are in conflict with protection of the act of the

physi ci an which term nates these rights by termnating the life of

t he unborn chil d.

(m The right and duty of the state to protect and

preserve the |ife of the unborn child cannot co-exist with the

right or duty to destroy that life by the physician.

(n) It is nowclear that the State of M ssissippi can

either protect the nother's fundanental natural intrinsic rights,

or protect the physician's act that term nates and adversely

affects them that the state cannot protect both; and that the

state's duty is to protect the natural and intrinsic rights of the

pregnant nother and her unborn child, and nust, therefore,

prohi bit physicians fromtermnating these rights and interest by

t he performance of abortions, consistent with the provisions of

this section.

(2) No abortion shall be performed or induced except with
the voluntary and i nformed consent of the woman upon whomt he
abortion is to be performed or induced. Except in the case of a
nmedi cal energency, consent to an abortion is voluntary and
informed if and only if:

(a) The woman is told the follow ng by the physician
who is to performor induce the abortion or by the referring
physician, orally and in person, at |east twenty-four (24) hours
before the abortion:

(1) The name of the physician who will perform or
i nduce the abortion;
(i1) The particular medical risks associated with

the particul ar abortion procedure to be enpl oyed including, when
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98 nedically accurate, the risks of infection, henorrhage and breast
99 cancer, and the danger to subsequent pregnancies and infertility;
100 (ii1) The probable gestational age of the unborn
101 child at the time the abortion is to be performed or induced; and

102 (iv) The nedical risks associated with carrying
103 her child to term

104 (b) The woman is infornmed, by the physician or his

105 agent, orally and in person, at |east twenty-four (24) hours

106 before the abortion:

107 (1) That nedical assistance benefits may be

108 available for prenatal care, childbirth and neonatal care;

109 (i1i) That the father is liable to assist in the
110 support of her child, even in instances in which the father has
111 offered to pay for the abortion;

112 (ti1) That there are avail able services provided
113 by public and private agencies which provide pregnancy prevention
114 counseling and nedical referrals for obtaining pregnancy

115 prevention nedications or devices; and

116 (itv) That she has the right to review the printed
117 materials described in Section 41-41-35(1)(a), (b) and (c). The
118 physician or his agent shall orally informthe woman that those
119 materials have been provided by the State of M ssissippi and that
120 they describe the unborn child and |ist agencies that offer

121 alternatives to abortion. |If the woman chooses to view those

122 materials, copies of themshall be furnished to her. The

123 physician or his agent may di sassociate hinself or thenselves from
124 those materials, and may comrent or refrain fromcoment on them
125 as he chooses. The physician or his agent shall provide the woman
126 with the printed naterials described in Section 41-41-35(1)(d).
127 (c) The woman certifies in witing before the abortion
128 that the infornmation described in paragraphs (a) and (b) of this

129 section has been furnished to her, and that she has been i nfor ned
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of her opportunity to reviewthe information referred to in
subpar agraph (iv) of paragraph (b) of this section.

(d) Before the abortion is perforned or induced, the
physician who is to performor induce the abortion receives a copy
of the witten certification prescribed by this section.

(3) (a) No person may know ngly use or enpl oy any

i nstrunment or procedure upon a pregnant wonan with the specific

intent of causing or abetting the termnation of the life of an

unborn human bei ng except in the case of a reported rape or

incest; or the abortion is necessary to save the |life of the

pregnant worman; or if there exists the presence of a

life-threatening nedical condition in the nother that would be

wor sened by continuing the pregnancy.

(b) When an abortion is perforned under the provisions

of this section, the physician naking the nedical judgnment should

docunent, in the patient's records, the conditions di agnosed, and

the reasons the abortion was necessary. No licensed physician in

the exercise of the appropriate and reasonabl e nedi cal judgnent

who perfornms a nedi cal procedure, designed or intended to save the

life of a pregnant nother, is guilty of violating subsection

(3)(a). However, the physician shall make reasonabl e nedi cal

efforts under the circunstances to preserve both the life of the

not her and the life of the unborn child in a manner consi stent

wi th conventional nedical practices. Medical treatnent provided

to the nother by a |icensed physician which results in the

accidental or unintentional injury or death to the unborn child is

not a violation of this statute.

(c) A licensed physician may perform an action that

woul d ot herwi se violate the provisions of subsection (3)(a) on the

basis that the pregnancy is the result of a reported rape or

incest if, and only if, the pregnant nother provides the physician

wi th evidence that she reported the rape or incest to an

appropriate |aw enforcenent official, or a hospital or other
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nmedi cal provider, or to a nmenber of a clergy, within sixty (60)

days after the rape or incest. Such evidence shall have been

prepared and signed by the entity or person to whomthe report was

nmade by the nother, which signature shall have been notarized for

aut henticity.

(d) Nothing in subsection (3)(a) shall be construed to

prohi bit the prescription, sale, use or adm nistration of a

contraceptive nedicine or drug or substance or device, if it is

prescribed, sold, used or adm nistered prior to the tinme when a

pregnancy could be determ ned in that wonan through conventi onal

nedi cal testing, and if the contraceptive neasure i s prescribed,

sold, adm nistered or used in accordance w th manufacturer

i nstructions.

(4) The State Departnent of Health shall enforce the
provi sions of Sections 41-41-31 through 41-41-39 at abortion
facilities, as defined in Section 41-75-1.

SECTION 2. Section 41-41-39, M ssissippi Code of 1972, is
amended as foll ows:

41-41-39. (1) Anyone who purposefully, know ngly or
recklessly perfornms or attenpts to performor induce an abortion
W t hout conmplying with Sections 41-41-31 through 41-41-37 shall
upon conviction, be guilty of a m sdeneanor and shall be puni shed

by a fine of Five Thousand Dol | ars ($5, 000.00), by inprisonment in

the county jail for a period of tinme not to exceed one (1) year,

or both such fine and inprisonnent.

(2) Any person who violates Section 41-41-33(3)(a) shall

upon conviction, be guilty of a felony punishable by inprisonnent

in the State Penitentiary not | ess than one (1) year nor nore than

ten (10) years, by a fine of up to Ten Thousand Dol | ars

($10, 000. 00), or both such fine and inprisonnent.

(3) Nothing in this section may be construed to subject the

pregnant not her upon whom any abortion is perfornmed or attenpted

to any crimnal conviction and penalty.
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SECTION 3. It is the intent of the Legislature that the

State of M ssissippi will be responsible for the nedical and
educati onal needs of any child born to a citizen of this state.

SECTION 4. (1) If any provision of this act is found to be

unconstitutional, the provision is severable; and the other
provisions of this act remain effective, except as provided in
ot her sections of this act.

(2) Nothing in this act may be construed to repeal, by
inplication or otherw se, any provision not explicitly repeal ed.

(3) If any provision of this act is ever declared
unconstitutional or its enforcenent tenporarily or permanently
restricted or enjoined by judicial order, the provisions of
Sections 41-41-31 through 41-41-91, M ssissippi Code of 1972
shall be enforced. However, if such tenporary or permanent
restraining order or injunction is subsequently stayed or
di ssol ved or such decl aration vacated or any simlar court order
ot herwi se ceases to have effect, all provisions of this act that
are not decl ared unconstitutional or whose enforcenent is not
restrai ned shall have full force and effect.

(4) Nothing in the provisions of Sections 41-41-31 through
41-41-91, M ssissippi Code of 1972, shall be construed to permt
any action that is prohibited by Senate Bill No. 2795, 2007
Regul ar Session, and to the extent that any provision of Sections
41-41-31 through 41-41-91, M ssissippi Code of 1972, would be so
construed, then the provisions of Senate Bill No. 2795, 2007
Regul ar Session, shall take precedence.

SECTION 5. This act shall take effect and be in force from

and after July 1, 2007.
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