M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

Represent ati ves Peranich, Flening, To: Insurance

G bbs, Guice, |shee, Janus, Lane, Mayo,
McBri de, Sinpson, Upshaw

OCO~NOUITRARWNE

HOUSE BI LL NO. 1237

AN ACT TO SET FORTH THE M SSI SSI PPl  CONSUMER | NSURANCE
PCLI CYHOLDER BI LL OF RI GHTS; TO PROVI DE THAT, I N ANY ACTI ON FOR
DAMAGES BY THE POLI CYHOLDER AGAI NST AN | NSURER UNDER A HOVEOWNERS
PCLI CY, THE | NSURER HAS THE BURDEN OF PROOF AS TO THE APPLI CATI ON
OF ANY EXCLUSI ON I N THE POLI CY AND ANY EXCEPTI ON TO OR OTHER
AVA DANCE OF COVERAGE BY THE | NSURER, TO AMEND SECTI ON 23- 15-193,
M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT THE OFFI CE OF
COMM SSI ONER OF | NSURANCE SHALL BE AN ELECTED POSI TI ON AND THAT
TH' 'S REQUI REMENT MAY NOT BE CHANGED OR AMENDED BY GENERAL LAW TO
AMEND SECTI ON 83-1-3, M SSISSI PPI CODE OF 1972, TO PRCH BI T THE
COMM SSI ONER OF | NSURANCE FROM RECEI VI NG G FTS OR CAMPAI GN
CONTRI BUTI ONS FROM ANY | NSURANCE COVPANY DA NG BUSI NESS AND
REGULATED W THI N THE STATE OF M SSI SSI PPl ; AND FOR RELATED
PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) The M ssissippi State Legislature finds

t hat :

(a) The geographic |ocation and coastline bordering the
@Qul f of Mexico makes the State of M ssissippi especially
vul nerabl e to damages caused by hurri canes;

(b) The state, and particularly the M ssissippi Qulf
Coast, suffered enornmous | osses when Hurricane Katrina hit
M ssi ssi ppi on August 29, 2005;

(c) In multitudes of instances, the homes of
M ssi ssippi citizens were leveled to the ground | eaving those
honeowners with only the slabs of their former honmes; and

(d) The response of insurance conpani es providing
residential insurance coverage to those honeowners was
di sappointing in that many conpani es were reported to have relied
on wat er damage excl usions contained in the policies to sunmarily
deny coverage, alleging that the damages to the properties of such

honeowners was caused by wi nd and not water.
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(2) Despite warning bulletins fromthe Conm ssi oner of
| nsurance, reports of insurance conpanies summarily denyi ng
coverage, based solely on water danage exclusions that nay not
have been adequately proven, continue as of the effective date of
this act. On January 4, 2007, the Comm ssioner of Insurance filed
a new proposed regulation with the Secretary of State's Ofice
that outlines a honmeowner insurance policyholder bill of rights,
on which public hearings will be held in due course; however, this
Legi slature finds that the proposed regul ati on does not grant
adequate rights to Mssissippi citizens. Therefore, the
Legislature is enacting the provisions of this act.

SECTION 2. (1) The Comm ssioner of Insurance shall:

(a) Require each property and casualty insurer witing
homeowners personal lines residential insurance property coverage,
including renters/tenants insurance and nobil e hone/ manuf act ur ed
housi ng property coverage, to attach a copy of the "M ssissipp
Consuner | nsurance Policyholder Bill of Rights" specified in
Section 3 of this act to any policy providing such coverage that
is sold to any person in the state.

(b) Provide a toll-free tel ephone nunber, toll-free
facsimle nunber and the necessary forns to contact the
M ssi ssi ppi Departnent of Insurance to obtain information about
any of the rights specified in Section 3 of this act or to nmake a
conpl ai nt based on any of the rights enunerated in Section 3 of
this act.

(c) Make an annual report to all M ssissippi residents,
by neans of Internet access or providing paper copies of the
report to any resident requesting sanme, evaluating the perfornance
of insurance conpanies offering the types of insurance described
in paragraph (a), with regard to property clains based on damage
incurred within the state, including the nunber of insurance

clainms paid, the total dollar amount of clains paid, the nunber of
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clains denied, and the nunber of clains filed against each such
I nsurance conpany.

(2) The bill of rights described in Section 3 of this act
shal | supercede any bill of rights pertaining to the sane subject
matter that may be pronul gated by the Conm ssioner of |nsurance.

SECTION 3. The follow ng shall be attached to every policy

provi di ng residential insurance property coverage, including
renters/tenants insurance and nobil e honme/ manuf act ured housi ng
property coverage, that is sold in this state:
"M SSI SSI PPI CONSUMER | NSURANCE POLI CYHOLDER BI LL OF RI GATS
This Bill of Rights is a summary of your rights and does not
becone a part of your policy. The M ssissippi Legislature adopted
the Bill of R ghts and requires insurance conpanies to provide you
a copy when they issue your policy.
M ssi ssi ppi | aw gives you certain rights regarding insurance
conpani es providing residential insurance property coverage,
i ncluding renters/tenants i nsurance and nobil e hone/ manuf act ured
housi ng property coverage, that are regulated within the state.
This Bill of Rights identifies your rights specified by this
statute, but it does not include all your rights. |If your agent,
conpany or adjuster tells you that one of these rights does not
apply to you, contact the M ssissippi Departnent of |nsurance.
You have the right to call the departnent, free of charge at
[insert toll-free tel ephone nunber of the M ssissippi Departnent
of Insurance] to |earn nore about:
e Your rights as an insurance consuner;
e The license status of an insurance conpany or agent;
e The financial condition of an insurance conpany;
e The conplaint ratio and type of consuner conplaints
filed against an insurance conpany;
e The use of credit information by insurance conpanies,
i ncl udi ng which insurance conpanies use it and access to each

conpany's credit scoring nodel;
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e An insurance conpany's rates filed wth the state;
e An insurance conpany's underwiting guidelines
(subject to any exenptions contained in the M ssissippi Public
Records Act of 1983).
VWHAT YOU SHOULD KNOW BEFORE YQOU BUY | NSURANCE
1. PROCH Bl TED STATEMENTS. Your insurance conpany or agent

is prohibited from making fal se, m sleading, or deceptive
statenents to you relating to insurance.

2. LENDER- REQUI RED | NSURANCE. A | ender cannot require you

to purchase insurance on your property in an anount that exceeds
the repl acenent cost of the property and its contents as a
condition of financing or providing other financing arrangenents
for the property, regardl ess of the ampbunt of the nortgage or

ot her financing arrangenents. |In determning the replacenent cost
of the dwelling, a |lender cannot include the fair market val ue of
the land on which a dwelling is |ocated.

3. EXCESS LIMTS. An insurer or agent cannot require you to

purchase i nsurance for coverage limts greater than the limts
required by law or require you to purchase other types of coverage
as a condition of offering insurance or continued insurance to
you.

4. CREDI T | NFORVATI ON. An insurance conpany cannot deny you

i nsurance solely on the basis of credit information. Insurers who
use credit information nust al so consider other underwiting
factors independent of credit information when deciding whether to
of fer coverage.

5. PAYMENT PLANS. You have the right to pay your insurance

premumin installnents. |nsurance conpanies may charge a
reasonable fee for each installnment. Your initial down paynment on
a prem um cannot exceed the cost of two (2) nonths of coverage.

For a twel ve-nonth policy, you have the right to pay the bal ance

in at least ten (10) equal nonthly install nents.
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6. WNDSTORM COVERAGE. For property located in areas

desi gnated by the comm ssioner in certain counties on or near the
Coast, you have the right to buy wi ndstormand hail coverage from
the M ssissippi Wndstorm Underwiting Association created under
Section 83-34-1 et seq., Mssissippi Code of 1972. Your property
must neet certain requirenents, and the basic coverage is limted
to a maxi mum anobunt set each year by the Comm ssioner of

| nsurance. This right applies whether or not you buy other

i nsurance for your house. In all other counties your homeowners
or dwelling policy includes this coverage.

7. EXPLANATI ON OF DENI AL. Upon request, you have the right

to be told in witing why you have been deni ed coverage. The
witten statenent nust fully explain the decision, including the
preci se incidents, circunstances, or risk factors that
disqualified you. It nust also state the sources of information
used.

NOTE: The obligation to provide a witten explanation
applies to insurance conpanies directly. An independent agent has
a specific duty to quote the | owest possible rate to a consuner or
to provide a witten statenent explaining why the agent did not
of fer the consuner the | owest possible rate.

8. NOTI CE OF REDUCED COVERAGE. If an insurer uses an

endorsenment to reduce the anmobunt of coverage provided by your
policy, the insurer nmust give you a witten explanation of the
change nade by the endorsenent. The insurer nust provide the
expl anation before the effective date of the new or renewal
policy. An insurance conpany cannot reduce coverage during the
policy period unless you request the change. |If you request the
change, the conpany is not required to provide notice.

9. NOICE OF PREM UM I NCREASE. |If your insurer intends to

i ncrease your premum by ten percent (10% or nore upon renewal,
the insurer nmust send you notice of the rate increase at | east
thirty (30) days before your renewal date.
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10. LIM TATI ON ON CANCELLATI ON. After your initial policy

wi th your conpany has been in effect for sixty (60) days or nore,
t hat i nsurance conpany cannot cancel your policy unless:

e You do not pay your prem um when due;

e You file a fraudulent claim

e The M ssissippi Department of |nsurance determ nes
that the continuation of the policy would result in violation of
i nsurance | aws.

11. RIGHT TO PRI VACY. You have the right to prevent an

i nsurance conpany, agent, adjuster or financial institution from
di scl osi ng your personal financial information to conpanies that
are not affiliated with the insurance conpany or financi al
institution. Sone exanples are incone, social security nunber,
credit history and prem um paynent history. |f you apply for a
policy, the insurance conpany or financial institution nust notify
you if it intends to share financial information about you and
give you at least thirty (30) days to refuse. This refusal is
called "opting out."

12. POLICYHOLDER S RI GHT TO CANCEL. You have the right to

cancel your policy at any tinme and receive a refund of the

remai ning premum The refund will be paid to you unless your
prem um was financed through a prem um finance conpany, in which
case, the refund will be paid to the prem umfinance conpany to
reduce the anmobunt you owe on your | oan.

13. NOTICE OF NONRENEWAL. |f the insurance conpany does not

mai | you notice of nonrenewal at |east thirty (30) days before
your policy expires, you have the right to require the insurance
conpany to renew your policy.

14. EXPLANATI ON OF CANCELLATI ON OR NONRENEWAL. Upon

request, you have the right to a witten explanation of an
i nsurance conpany's decision to cancel or not renew your policy.
The witten statenent nust fully explain the decision, including

the precise incidents, circunstances, or risk factors that
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disqualified you. It nust also state the sources of information
used.

15. NOTI CE OF CHANGE I N POLI CY FORM Your insurer mnust

notify you in witing of any difference between your current
policy and each policy offered to you when the policy renews.
VWHAT YOU SHOULD KNOW WHEN YOU FI LE A CLAIM
16. FAIR TREATMENT. You have the right to be treated fairly

and honestly when you nmake a claim |If you believe an insurance
conpany has treated you unfairly, call the M ssissippi Departnent
of Insurance at [insert toll-free tel ephone nunber of the

M ssi ssi ppi Departnent of I|Insurance] or downl oad a conplaint form
fromthe M ssissippi Departnment of Insurance's Wb site. You can
conplete a conplaint formon line via the Internet or fax it to
the departnent at [insert toll-free fax nunber of the M ssissipp
Depart ment of | nsurance].

17. EXPLANATI ON OF CLAIM DENIAL. Your insurance conpany

must tell you in witing why your claimor part of your claimwas
deni ed.

18. SETTLEMENT OFFER. You have the right to reject any

settl enment anount, including any unfair evaluation, offered by the
I nsurance conpany.

19. TIME FRAMES FOR CLAI M PROCESSI NG AND PAYMENT. Wen you

file a claimon your own policy, you have the right to have your

cl ai m processed and paid pronptly. |If the insurance conpany fails
to nmeet required clainms processing and paynent deadlines, you have
the right to collect eighteen percent (18% annual interest and
attorney's fees in addition to your claimanount.

Cenerally, within fifteen (15) cal endar days, your insurance
conpany nust acknow edge recei pt of your claimand request any
additional information reasonably related to your claim Wthin
fifteen (15) business days after receipt of all requested
i nformati on, the conpany nust approve or deny your claimin

witing. The insurance conpany may extend this deadline up to
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thirty (30) days if it notifies you that nore tine is needed and
tells you why. After notifying you that your claimis approved,
your insurance conpany nust pay the claimwthin five (5) business
days. If your claimresults froma weather-rel ated catastrophe or
ot her major natural disaster as defined by the Conm ssioner of

| nsurance, your insurance conpany may take forty-five (45)
addi ti onal cal endar days to approve or deny your claimand fifteen
(15) additional cal endar days to pay your claim

20. | NFORVATI ON NOT' REQUI RED FOR PROCESSI NG A CLAIM  You

have the right to refuse to provide your insurance conpany wth
information that does not relate to your claim |In addition, you
may refuse to provide your federal incone tax records, unless your
insurer gets a court order or your claiminvolves |ost inconme or a
fire | oss.

21. EQUAL TREATMENT. Unl ess based on sound actuari al

principles, an insurance conpany may not treat you differently
fromother individuals of the sane class and essentially the sanme
hazard. [If you sustain econom c danages as a result of such
unfair discrimnation, you have the right to sue that insurance
conpany. |If your suit prevails, you nay recover econom ¢ damages,
court costs and attorney and necessary expert witness fees. |If
the court finds the insurance conpany know ngly viol ated your
rights, it may award up to an additional Two Hundred Fifty
Thousand Dol | ars ($250, 000. 00) per claimant. You nust file the
suit on or before the second anniversary of the date you were

deni ed insurance or the unfair act occurred or the date you
reasonably shoul d have di scovered the occurrence of the unfair
act. |If the court determ nes your suit was groundl ess and you
brought the lawsuit in bad faith, or brought it for the purposes
of harassnent, you will be required to pay the insurance conpany's
court costs and attorney's fees.

22. FILING COWLAI NTS OR LAWSUI TS. You have the right to

conplain to the M ssissippi Departnent of |Insurance about any
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i nsurance conpany and/or insurance matter and to receive a pronpt

i nvestigation and response to your conplaint. |If you sue to
recover under your insurance policy, the insurance conpany has the
burden of proof as to the application of any exclusion in the
policy and any exception to or other avoi dance of coverage cl ai ned
by the insurer.™

SECTION 4. (1) 1In any civil action against a property and

casual ty insurer under an insurance policy providing homeowners
personal lines residential insurance property coverage, including
renters/tenants insurance and nobil e home/ manuf act ured housi ng
property coverage, by the policyhol der under the policy for
failure of the insurer to pay a | awful claimmade under the
policy, including any damages related to the failure to pay, the
i nsurer has the burden of proving by a preponderance of clear and
convi nci ng evidence that any exclusion in the policy, and any
exception to or other avoi dance of coverage by the insurer,
applies to the cause of action.

(2) The provisions of this section shall apply to any action
filed on or after the effective date of this act, regardl ess of
the date that the cause of such action may have accrued.

SECTION 5. Section 23-15-193, M ssissippi Code of 1972, is
anmended as foll ows:

23-15-193. At the election in 1995, and every four (4) years
thereafter, there shall be elected a Governor, Lieutenant
Governor, Secretary of State, Auditor of Public Accounts, State
Treasurer, Attorney General, three (3) public service
comm ssioners, three (3) M ssissippi transportati on comm ssioners,
Comm ssi oner of Insurance, Conm ssioner of Agriculture and
Commerce, Senators and nenbers of the House of Representatives in
the Legislature, district attorneys for the several districts,
clerks of the circuit and chancery courts of the several counties,
as well as sheriffs, coroners, assessors, surveyors and nenbers of

the boards of supervisors, justice court judges and const abl es,
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and all other officers to be elected by the people at the general
state election. Al such officers shall hold their offices for a
termof four (4) years, and until their successors are elected and
qualified. The state officers shall be elected in the manner

prescribed in Section 140 of the Constitution. The office of

Commi ssi oner of I nsurance shall be an elected office, and this

requi renent may not be anmended or changed by general | aw

SECTION 6. Section 83-1-3, M ssissippi Code of 1972, is
amended as foll ows:

83-1-3. (1) The chief officer of the departnment shall be
denom nat ed the Conm ssioner of Insurance, who shall be elected at
the general election as other state officers, and who shal
possess the sanme qualifications as required for the Secretary of
State. His termof office shall be four (4) years, as that of
other state officials. No person shall be Comm ssioner of
| nsurance who is in any way connected with the nmanagenent or
control of any conpany, corporation, association, or order
affected by this title, and his termof office shall imrediately
cease if at any tinme he shall becone so interested. Before
entering on the discharge of his duties, the comm ssioner shal
take the oath of office required of state officers and give a
corporate bond in favor of the state in the penal sum of
Twenty-five Thousand Dol l ars ($25,000.00) in sonme conpany or
conpani es duly authorized to transact business in this state, to
be approved by the Governor and conditioned for the faithful
performance of the duties of said office during his term which
bond and oath of office shall be filed wwth the Secretary of
State.

(2) No person seeking the elected office of Comm ssioner of

| nsurance and no person serving as conm Ssioner nay receive,

accept or becone the beneficiary of, directly or indirectly, any

contribution or gift of noney or other thing of nonetary val ue,

whet her of fered, received or accepted for canpai gn expenses under
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Sections 23-15-801 et seq., or otherwi se, fromany insurance

conpany that is doing business in the State of M ssissippi and

regul ated by the conm ssioner or the M ssissippi Departnent of

| nsurance. Any person violating the provisions of this subsection

by giving or receiving such contribution or other thing of

nonetary val ue shall be guilty of a felony, and upon conviction,

shal |l be punished by a fine of not |ess than One Thousand Dol | ars

($1, 000.00) or by inprisonnment in the custody of the Departnent of

Corrections for not nore than three (3) years, or by both such

fine and inprisonnent. |In addition to the crimnal penalties set

forth in this subsection, if the person violating the provisions

of this subsection is the comm ssioner, his termof office shal

i mredi atel y cease.

SECTION 7. The Attorney Ceneral of the State of M ssissipp
shall submt this act, imedi ately upon approval by the Governor,
or upon approval by the Legislature subsequent to a veto, to the
Attorney Ceneral of the United States or to the United States
District Court for the District of Colunbia in accordance with the
provi sions of the Voting Rights Act of 1965, as anended and
ext ended.

SECTION 8. This act shall take effect and be in force from
and after the date it is effectuated under Section 5 of the Voting

Ri ghts Act of 1965, as anended and extended.
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