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Represent ati ve Upshaw To: Insurance

HOUSE BI LL NO. 1167

AN ACT TO AMEND SECTI ONS 83-17-401, 83-17-403, 83-17-405,
83-17-413, 83-17-415, 83-17-417, 83-17-419, 83-17-421 AND
83-17-425, M SSI SSI PPI CODE OF 1972, TO PROVI DE FOR THE LI CENSURE
AND REGULATI ON OF PUBLI C ADJUSTERS BY THE COW SSI ONER OF
| NSURANCE, TO CREATE NEW CODE SECTI ON 83-17-424, M SS| SSI PPl CODE
OF 1972, TO REQUI RE PUBLI C ADJUSTERS TO ENSURE THAT ALL CONTRACTS
FOR THEI R SERVI CES ARE I N WRI TI NG TO REQUI RE PUBLI C ADJUSTERS TO
ADHERE TO CERTAI N ETH CAL REQUI REMENTS; AND FOR RELATED PURPCSES

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 83-17-401, M ssissippi Code of 1972, is
amended as foll ows:
83-17-401. As used in this article, unless the context
ot herwi se requires:
(a) "Adjuster" neans any person who, as an independent
contractor, or as an enpl oyee of an independent contractor,
adj ust mrent bureau, association, insurance conmpany or corporation,
managi ng general agent or self-insured, investigates or adjusts
| osses on behal f of either an insurer or a self-insured, or any
per son who supervises the handling of clains. "Adjuster" shal
not i ncl ude:
(i) An attorney at |aw who adjusts insurance
|l osses fromtine to tinme and incidental to the practice of |aw,
and who does not advertise or represent that he is an adjuster;
(ii) A salaried enployee of an insurer who is
regul arly engaged in the adjustnent, investigation or supervision
of insurance clai rs;
(iii) Persons enployed only for the purpose of
furni shing technical assistance to a licensed adjuster, including,
but not limted to, photographers, estimators, private detectives,

engi neers, handwiting experts and attorneys at |aw,
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(tv) A licensed agent or general agent of an
aut hori zed insurer who processes undi sputed or uncontested | osses,
or both, for such insurer under policies issued by the |icensed
agent or general agent;

(v) A person who perforns clerical duties wth no
negotiations with the parties on disputed or contested clains, or
bot h; or

(vi) Any person who handl es clains arising under
life, accident and health insurance policies.

(b) "lnsurer" means any insurance conpany or
sel f-insured.
(c) "Comm ssioner" neans the Comm ssioner of I|nsurance.

(d) "Public Adjuster"™ nmeans any person who contracts

with an insured to investigate, estinmate and assess property and

casualty | osses on behalf of a clainmant, subject to the

prohi bitions provided in Section 73-3-55. A public adjuster shal

not include an attorney at | aw who adjusts insurance | osses from

tinme to tinme and incidental to the practice of |aw, and who does

not advertise or represent that he is a public adjuster.

(e) "Caimant" is one who submts a claimfor an

incurred | oss.

SECTION 2. Section 83-17-403, M ssissippi Code of 1972, is
anended as foll ows:
83-17-403. (1) No person shall act as or hold hinself out

to be an adjuster or public adjuster in this state unless he is

licensed therefor by the Conm ssioner of Insurance in this state,
except that an individual, who is undergoing education and
training as an adjuster under the direction and supervision of a
i censed adjuster for a period not exceeding twelve (12) nonths
may act as an adjuster w thout having an adjuster's license, if at
t he begi nning of such training period, the name of such trainee

has been registered as such with the conm ssi oner.
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(2) Any person who violates the provisions of this section
shall be guilty of a m sdeneanor and, upon conviction thereof,
shal |l be punished by a fine of not nore than Two Hundred Fifty
Dol l ars ($250.00) or by confinenent in the county jail for not
nore than six (6) nonths, or by both such fine and confinenent.

SECTION 3. Section 83-17-405, M ssissippi Code of 1972, is
amended as foll ows:

83-17-405. Application for a license as an insurance

adj uster or public adjuster shall be nmade to the comm ssioner upon

forms as prescribed and furnished by the comm ssioner. As a part
of, or in connection with, any such application, the applicant
shal | furnish such information concerning his identity, persona
hi story, experience, business record and any other pertinent facts
as the comm ssioner nmay reasonably require.

SECTION 4. Section 83-17-413, M ssissippi Code of 1972, is
amended as foll ows:

83-17-413. The comm ssioner shall license as an insurance

adj uster or public adjuster only an individual who has otherw se

conplied with this article and who has furnished evidence
satisfactory to the comm ssioner that:

(a) He is at |least eighteen (18) years of age;

(b) He is a bona fide resident of this state, or is a
resident of a state or country which will permt residents of this
state to act as insurance adjusters in such other state or
country;

(c) If heis a nonresident of the United States, he has
conplied with all federal |laws pertaining to enploynent or the
transaction of business in the United States;

(d) He is a trustworthy person;

(e) He has had experience or special education or
training wth reference to the handling of |oss clains under

i nsurance contracts of sufficient duration and extent to nake him
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conpetent to fulfill the responsibilities of an insurance
adj uster; and

(f) He has successfully passed an exam nati on as
requi red by the comm ssioner in accordance with this article or
has been exenpted according to the provisions of this article.

SECTION 5. Section 83-17-415, M ssissippi Code of 1972, is
amended as fol |l ows:

83-17-415. The conmm ssi oner shall adopt a procedure for
certifying continuing education prograns. FEach adjuster or public
adjuster, in order to renew a license issued under this article,
shal | participate in a continuing education progran(s) for at
| east twelve (12) hours each license year.

SECTION 6. Section 83-17-417, M ssissippi Code of 1972, is
amended as foll ows:

83-17-417. (1) Each applicant for a |license as an adjuster

or public adjuster, before the issuance of such |icense, shal

personal ly take and pass, to the satisfaction of the conm ssioner,
an exam nation as a test of his qualifications and conpetency; but
the requirenment of an exam nation shall not apply to any of the
fol | ow ng:

(a) An applicant who for the one-year period next
preceding the effective date of this article has been principally
engaged in the investigation, adjustnent or supervision of |osses
and who is so engaged on the effective date of this article;

(b) An applicant for the renewal of a |icense issued
her eunder ;

(c) An applicant who is |icensed as an insurance
adj uster, as defined by this article, in another state with which
state a reciprocal agreenent has been entered into by the
conmi ssi oner; or

(d) Any person who has conpleted a course or training
programin adjusting of | osses as prescri bed and approved by the

comm ssioner and is certified to the comm ssioner upon conpl etion
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of the course that such person has conpl eted the course or
trai ning program and has passed an exam nation testing his
know edge and qualification, as prescribed by the conm ssioner.

(2) Each examnation for a license as an adjuster or public
adj uster shall be as the comm ssioner may prescribe and shall be
of sufficient scope reasonably to test the applicant's know edge
relative to the kinds of insurance which may be dealt w th under
the license applied for and the duties, responsibilities and | aws
of this state applicable to such a licensee.

(3) The comm ssioner shall prepare and nake avail able to
applicants a manual or instructions specifying in general terns
the subjects which may be covered in any exam nation for such a
I'icense.

SECTION 7. Section 83-17-419, M ssissippi Code of 1972, is
amended as foll ows:

83-17-419. (1) Each license issued to an adjuster or public
adj uster shall expire on May 31 follow ng the date of issue,
unl ess prior thereto it is revoked or suspended by the
conmi ssi oner.

(2) Each adjuster or public adjuster shall file an

application for renewal of license on the formand in the manner
prescri bed by the conm ssioner for such purpose. Upon the filing
of such application for renewal of |license and the paynent of the
required fees, the current |license shall continue to be in force
until the renewal |icense is issued by the conm ssioner or until

t he comm ssi oner has refused for cause to issue such renewal
license, as provided in this article, and has given notice of such

refusal in witing to the adjuster or public adjuster.

SECTI ON 8. Section 83-17-421, M ssissippi Code of 1972, is
amended as foll ows:

83-17-421. (1) A license may be refused, or a license duly
i ssued may be suspended or revoked or the renewal thereof refused

by the conm ssioner, or the conm ssioner may levy a civil penalty
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in an anount not to exceed One Thousand Dol |l ars ($1, 000. 00) per

vi ol ati on and such penalty shall be deposited into the speci al

fund of the State Treasury designated as the "l nsurance Departnent

Fund," if, after notice and hearing as hereinafter provided, he
finds that the applicant for, or holder of, such Iicense:

(a) Has willfully violated any provision of the
i nsurance laws of this state; or

(b) Has intentionally made a material msstatenent in
the application for such license; or

(c) Has obtained, or attenpted to obtain, such |license
by fraud or m srepresentation; or

(d) Has m sappropriated or converted to his own use or
illegally w thheld noney belonging to an insurer or beneficiary;
or

(e) Has otherw se denonstrated |ack of trustworthiness

or conpetence to act as an adjuster or public adjuster; or

(f) Has been guilty of fraudul ent or dishonest
practices or has been convicted of a felony; or

(g Has materially msrepresented the terns and
conditions of insurance policies or contracts; or willfully
exagger ated prospective returns on investnent features of policies

or fails to identify hinself as an adjuster or public adjuster and

in so doing receives a conpensation for his participation in the
sal e of insurance; or

(h) Has made or issued, or caused to be nmade or issued,
any statement m srepresenting or making inconplete conparisons
regarding the terns or conditions of any insurance or annuity
contract legally issued by any insurer, for the purpose of
i nduci ng or attenpting to induce the owner of such contract to
forfeit or surrender such contract or allowit to | apse for the
pur pose of replacing such contract with another; or

(i) Has obtained or attenpted to obtain such Iicense,

not for the purpose of holding hinself out to the general public
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as an adjuster or public adjuster, but primarily for the purpose

of soliciting, negotiating or procuring insurance or annuity

contracts covering hinself or nenbers of his famly,; or

(j) Has violated any insurance |aws, or any regul ation,

subpoena or order of the conmm ssioner or of another state's

conmm ssi oner.

(2) Before any license shall be refused (except for failure
to pass a required witten exam nation) or suspended or revoked or
the renewal thereof refused hereunder, the conm ssioner shall give
notice of his intention so to do, by registered mail, to the
applicant for or holder of such license and the insurer whom he
represents or who desires that he be |licensed, and shall set a
date not less than twenty (20) days fromthe date of mailing such
notice when the applicant or licensee and a duly authorized
representative of the insurer may appear to be heard and produce
evidence. Such notice shall constitute automatic suspension of
license if the person involved is a |icensed adjuster or public
adjuster. In the conduct of such hearing, the conm ssioner or any
regul ar sal ari ed enpl oyee specially designated by himfor such
pur pose shall have power to adm nister oaths, to require the
appear ance of and exam ne any person under oath and to require the
producti on of books, records or papers relevant to the inquiry
upon his own initiative or upon the request of the applicant or
licensee. Upon the term nation of such hearing, findings shall be
reduced to witing and, upon approval by the comm ssioner, shal
be filed in his office; and notice of the findings shall be sent
by registered mail to the applicant or |icensee and the insurer
concer ned.

(3) Where the grounds set out in subsection (1)(d) or (1)(g)

are the grounds for any hearing, the comm ssioner may, in his
discretion in lieu of the hearing provided for in subsection (2)
of this section, file a petition to suspend or revoke any |icense

aut hori zed hereunder in a court of conpetent jurisdiction of the
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county or district in which the alleged offense occurred. |In such
cases, subpoenas may be issued for wtnesses, and m | eage and
W tness fees paid as in other cases. Al costs of such cause
shall be paid by the defendant, if found guilty, and if costs
cannot be nmade and collected fromthe defendant, such costs shal
be assessed agai nst the conpany issuing the contract involved in
such cause.

(4) No licensee whose |icense has been revoked hereunder
shall be entitled to file another application for a |license as an

adjuster or public adjuster within one (1) year fromthe effective

date of such revocation or, if judicial review of such revocation
is sought, within one (1) year fromthe date of final court order
or decree affirmng such revocation. Such application, when
filed, may be refused by the comm ssioner unless the applicant
shows good cause why the revocation of his |icense shall not be
deened a bar to the issuance of a new |icense.

SECTION 9. Section 83-17-425, M ssissippi Code of 1972, is
amended as foll ows:

83-17-425. This article is declared to be cunul ative and
supplenental to all other valid statutes relating to insurance

agents, solicitors, adjusters and public adjusters. The

Conmmi ssioner of Insurance is directed and aut horized to nake such

reasonabl e rul es and regul ati ons as may be necessary for the

admnistration of this article. Wth regard to public adjusters,

any such rules and regul ations shall include the foll ow ng:

(a) A public adjuster shall not testify in any judici al

proceedi ng as an expert witness if the public adjuster has a

pecuniary interest in the outcone of the proceedi ng because of any

services perfornmed or provided by the public adjuster; however, in

I'ieu of the conpensation provisions of Section 83-17-424(1)(a),

the court shall award reasonabl e conpensation for any services

performed provided by a public adjuster in any matter for which
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the public adjuster is prohibited fromtestifying as an expert by

this section;

(b) A public adjuster shall not charge, agree to or

accept a referral fee froman attorney on any claimfor which he

has perforned servi ces.

SECTION 10. The follow ng shall be codified as Section
83-17-424, M ssissippi Code of 1972:
83-17-424. (1) Public adjusters shall ensure that al

contracts for their services are in witing, signed by the
cl ai mant and the public adjuster who solicited the contract, and
are subject to the foll ow ng provisions:

(a) No public adjuster shall charge, agree to or accept
as conpensation or reinbursenent any paynent, comm ssion, fee or
ot her thing of value equal to nore than seven percent (7% of any
i nsurance settlenent involving property damage or |oss. The
public adjuster's conpensation shall be void if the public
adjuster is not able to negotiate a settlenent and the cl ai mant
must initiate a civil lawsuit;

(b) No public adjuster shall require, demand or accept
any fee retainer, conpensation, deposit or other thing of value,
prior to settlenment of the clains or any part thereof;

(c) Any costs to be reinbursed to the public adjuster
out of the proceeds shall be specified by type, with dollar
estimates set forth in contract;

(d) A public adjuster's contract with the clai mant
shal |l be revocable or cancel able by the claimant, w thout penalty
or obligation, for a period of fourteen (14) cal endar days from
and after the date of declaration of a state or federal natural
di saster. Follow ng the expiration of such fourteen-day period, a
public adjuster's contract with the clainmant shall be revocabl e or
cancel abl e by the claimant, w thout penalty or obligation, for at
| east three (3) business days after the contract is entered into.

Not hing in this provision shall be construed to prevent a cl ai mant
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292 frompursuing any civil remedy after the expiration of these

293 cancell ation peri ods.

294 (2) Public adjusters shall adhere to the follow ng ethica
295 requirenents:

296 (a) A public adjuster shall not undertake the

297 adjustnent of any claimfor which the public adjuster is not

298 currently conpetent and know edgeable as to the terns and

299 conditions of the insurance coverage, or which otherw se exceeds
300 the public adjuster's current expertise;

301 (b) No person shall, as a public adjuster, represent
302 any person or entity whose claimthe public adjuster has

303 previously adjusted while acting as an i ndependent adjuster

304 representing any insurer, either directly or through an

305 independent adjusting firmretained by the insurer;

306 (c) A public adjuster shall not represent or inply to
307 any client or potential client that insurers, conpany adjusters or
308 independent adjusters routinely attenpt to, or do in fact, deprive
309 claimants of their full rights under an insurance policy;

310 (d) No public adjuster shall knowingly enter into a
311 contract to adjust a residential property claimsubsequent to an
312 insurer declaring the property a total |oss, unless the services
313 to be provided by the public adjuster can reasonably be expected
314 to result in the claimnt obtaining an insurance settlenment, net
315 of the public adjuster's conpensation, in excess of what the

316 claimant woul d have obtai ned without the services of the public
317 adjuster;

318 (e) No public adjuster shall accept any form of

319 conpensation or paynent, conm ssion, fee or other thing of value
320 for the purpose of referring a claimor case to any other person;
321 (f) No public adjuster shall give any form of

322 conpensation or paynent, conm ssion, fee or other thing of value

323 to a person who refers to hinmlher a claimor case.
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SECTI ON 11.
July 1, 2008.

SECTI ON 12.
and after May 31,
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This act shall stand repealed fromand after

This act shall take effect and be in force from

2007.

*HRO3/ R294*
ST: Public insurance adjusters; require
regul ation and |licensure by the Comm ssi oner of
| nsur ance.



