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HOUSE BI LL NO. 1100

AN ACT TO PROVI DE CERTAI N REQUI REMENTS REGARDI NG SALE OR
RESERVATI ON DEPOSI TS BEFORE CLCOSI NG ON CONDOM NI UM SALES; TO
REQUI RE THE DEVELOPER TO KEEP CERTAI N RECORDS; TO PROVI DE A
PENALTY FOR VI OLATIONS; TO REQUI RE AN | MPLI ED WARRANTY OF FI TNESS
AND MERCHANTABI LI TY FOR CONDOM NI UMS; AND FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. For the purpose of property and casualty

i nsurance risk classification, condom niuns shall be classified as
residential property.

SECTION 2. (1) |If a developer contracts to sell a

condom ni um parcel, and the construction, furnishing, and
| andscapi ng of the property subnmtted or proposed to be submtted
t o condom ni um ownershi p has not been substantially conpleted in
accordance with the plans and specifications and representations
made by the devel oper in the disclosures required by this act, the
devel oper shall pay into an escrow account all paynments up to ten
percent (10% of the sale price received by the devel oper fromthe
buyer towards the sale price. The escrow agent shall give to the
purchaser a receipt for the deposit, upon request. In lieu of the
foregoi ng, the escrow agent has the discretion to accept other
assurances, including, but not limted to, a surety bond or an
irrevocable letter of credit in an anount equal to the escrow
requi renents of this section. Default determ nations and refund
of deposits shall be governed by the escrow rel ease provision of
this subsection. Funds shall be released fromescrow as foll ows:
(a) |If a buyer properly term nates the contract
pursuant to its terms, the funds shall be paid to the buyer

together with any interest earned.
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(b) If the buyer defaults in the performance of his or
her obligations under the contract of purchase and sale, the funds
shall be paid to the devel oper together with any interest earned.

(c) If the contract does not provide for the paynent of
any interest earned on the escrowed funds, interest shall be paid
to the devel oper at the closing of the transaction.

(d) If the funds of a buyer have not been previously
di sbursed in accordance with the provisions of this subsection,
they nmay be disbursed to the devel oper by the escrow agent at the
closing of the transaction, unless before the disbursenent the
escrow agent receives fromthe buyer witten notice of a dispute
bet ween the buyer and devel oper.

(2) Al paynents that are in excess of the ten percent (10%
of the sale price described in subsection (1) and that have been
recei ved before conpletion of construction by the devel oper from
the buyer on a contract for purchase of a condom ni um parcel shal
be held in a special escrow account established as provided in
subsection (1) of this section and controlled by an escrow agent
and may not be used by the devel oper before closing the
transaction, except as provided in subsection (3) of this section
or except in the case of a refund to the buyer. |If the noney
remains in this special account for nore than three (3) nonths and
earns interest, the interest shall be paid as provided in
subsection (1).

(3) If the contract for sale of the condom niumunit so
provi des, the devel oper may wi t hdraw escrow funds in excess of ten
percent (10% of the purchase price fromthe special account
requi red by subsection (2) when the construction of inprovenents
has begun. He or she may use the funds in the actual construction
and devel opnment of the condom nium property in which the unit to
be sold is | ocated. However, no part of these funds may be used
for salaries, comm ssions, or expenses of sal espersons or for

advertising purposes. A contract which permts use of the advance
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paynments for these purposes shall include the follow ng | egend
conspi cuously printed or stanped in boldfaced type on the first
page of the contract and i mredi ately above the place for the
signature of the buyer: ANY PAYMENT | N EXCESS OF TEN PERCENT
(109 OF THE PURCHASE PRI CE MADE TO DEVELOPER BEFORE CLOSI NG
PURSUANT TO THI S CONTRACT NMAY BE USED FOR CONSTRUCTI ON PURPOSES BY
THE DEVELOPER.

(4) The term"conpletion of construction" neans the issuance
of a certificate of occupancy for the entire building or
i nprovenent, or the equival ent authorization issued by the
governnmental body having jurisdiction, and, in a jurisdiction
where no certificate of occupancy or equivalent authorization is
i ssued, it nmeans substantial conpletion of construction,
finishing, and equi pping of the building or inprovenents according
to the plans and specifications.

(5) The failure to conmply with the provisions of this
section renders the contract voidable by the buyer, and, if
voi ded, all suns deposited or advanced under the contract shall be
refunded with interest at the highest rate then being paid on
savi ngs accounts, excluding certificates of deposit, by savings
and | oan associations in the area in which the condom ni um
property is | ocated.

(6) |If a developer enters into a reservation agreenent, the
devel oper shall pay into an escrow account all reservation deposit
paynments. Reservation deposits shall be payable to the escrow
agent, who shall give to the prospective purchaser a receipt for
t he deposit, acknow edging that the deposit is being held pursuant
to the requirenents of this subsection. The funds may be pl aced
in either interest-bearing or noninterest-bearing accounts,
provided that the funds shall at all reasonable tinmes be avail abl e
for wwthdrawal in full by the escrow agent. The devel oper shal
mai ntai n separate records for each condom ni um or proposed

condom ni um for which deposits are being accepted. Upon witten
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request to the escrow agent by the prospective purchaser or

devel oper, the funds shall be imediately and w t hout
qualification refunded in full to the prospective purchaser. Upon
such refund, any interest shall be paid to the prospective
purchaser, unless otherw se provided in the reservation agreenent.
A reservation deposit shall not be released directly to the

devel oper except as a down paynent on the purchase price

simul taneously with or subsequent to the execution of a contract.
Upon the execution of a purchase agreenent for a unit, any funds
paid by the purchaser as a deposit to reserve the unit pursuant to
a reservation agreenent, and any interest thereon, shall cease to
be subject to the provisions of this subsection and shall instead
be subject to the provisions of subsections (1) through (5).

(7) Any developer who willfully fails to conply with the
provi sions of this section concerning establishnment of an escrow
account, deposits of funds into escrow, and w thdrawal of funds
fromescrowis guilty of a felony. The failure to establish an
escrow account or to place funds in an escrow account is prinma
faci e evidence of an intentional and purposeful violation of this
section.

(8) An escrow account as required by this section shall be
established with a bank, a savings and | oan associ ation, an
attorney who is a nenber of The M ssissippi Bar, a real estate
broker registered under the laws of this state, a title insurer
authorized to do business in this state, acting through either its
enpl oyees or a title insurance agent |icensed under the | aws of
this state, or any financial lending institution having a net
worth in excess of Five MIlion Dollars ($5,000,000.00). The
escrow agent shall not be |ocated outside the state unless,
pursuant to the escrow agreenent, the escrow agent submts to the
jurisdiction of the state and the courts of this state for any
cause of action arising fromthe escrow. Every escrow agent shal

be i ndependent of the devel oper, and no devel oper or any officer,
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director, affiliate, subsidiary or enployee of a devel oper may
serve as escrow agent. Escrow funds may be invested only in
securities of the United States or an agency thereof or in
accounts in institutions the deposits of which are insured by an
agency of the United States.

SECTION 3. (1) The devel oper shall be deened to have

granted to the purchaser of each unit an inplied warranty of
fitness and nerchantability for the purposes or uses intended as
fol | ows:

(a) As to each unit, a warranty for three (3) years
commencing wth the conpletion of the building containing the
unit.

(b) As to the personal property that is transferred
W th, or appurtenant to, each unit, a warranty which is for the
sane period as that provided by the manufacturer of the personal
property, commencing with the date of closing of the purchase or
the date of possession of the unit, whichever is earlier.

(c) As to all other inprovenents for the use of unit
owners, a three-year warranty comrencing with the date of
conpl etion of the inprovenents.

(d) As to all other personal property for the use of
unit owners, a warranty which shall be the sane as that provided
by the manufacturer of the personal property.

(e) As to the roof and structural conponents of a
bui l ding or other inprovenents and as to nechanical, electrical
and plunbing el enents serving i nprovenents or a building, except
mechani cal el enments serving only one (1) unit, a warranty for a
period beginning with the conpletion of construction of each
bui Il ding or inprovenent and continuing for three (3) years
thereafter or one (1) year after owners other than the devel oper
obtain control of the association, whichever occurs last, but in

no event nore than five (5) years.
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(f) As to all other property which is conveyed with a
unit, a warranty to the initial purchaser of each unit for a
period of one (1) year fromthe date of closing of the purchase or
the date of possession, whichever occurs first.

(2) The contractor, and all subcontractors and suppliers,
grant to the devel oper and to the purchaser of each unit inplied
warranties of fitness as to the work perfornmed or materials
supplied by them as foll ows:

(a) For a period of three (3) years fromthe date of
conpl etion of construction of a building or inprovenent, a
warranty as to the roof and structural conmponents of the buil ding
or inprovenent and nechani cal and plunbing el enments serving a
buil ding or an inprovenent, except nmechanical elenents serving
only one (1) unit.

(b) For a period of one (1) year after conpletion of
all construction, a warranty as to all other inprovenents and
materi al s.

(3) "Conpletion of a building or inprovenent"” neans the
i ssuance of a certificate of occupancy for the entire building or
i nprovenent, or the equival ent authorization issued by the
governnental body having jurisdiction, and in jurisdictions where
no certificate of occupancy or equival ent authorization is issued,
it nmeans substantial conpletion of construction, finishing and
equi ppi ng of the building or inprovenent according to the plans
and specifications.

(4) These warranties are conditioned upon routine
mai nt enance bei ng perforned, unless the maintenance is an
obligation of the devel oper or a devel oper-controlled associati on.

(5) The warranties provided by this section shall inure to
the benefit of each owner and his or her successor owners and to
the benefit of the devel oper.

(6) Residential condom niuns nmay be covered by an insured

warranty programunderwitten by a |licensed i nsurance conpany
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registered in this state, provided that such warranty program
nmeets the mninmumrequirenments of this section; to the degree that
such warranty program does not neet the m nimumrequirenents of
this section, such requirenents shall apply.

SECTION 4. This act shall take effect and be in force from

and after July 1, 2007.
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