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Representative @unn To: Judiciary A

HOUSE BI LL NO 932

AN ACT TO AMEND SECTI ONS 93-5-2 AND 93-5-23, M SSI SSI PPl CODE
OF 1972, TO CLARI FY PROPERTY AND ASSETS OF A SPOUSE FOR
MAI NTENANCE AND ALI MONY PURPOSES; AND FOR RELATED PURPGCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 93-5-2, M ssissippi Code of 1972, is
amended as foll ows:

93-5-2. (1) Divorce fromthe bonds of matrinony may be
granted on the ground of irreconcil able differences, but only upon
the joint conplaint of the husband and wife or a conplaint where
t he def endant has been personally served with process or where the
def endant has entered an appearance by witten waiver of process.

(2) |If the parties provide by witten agreenent for the
cust ody and nai nt enance of any children of that marriage and for
the settlenent of any property rights between the parties and the
court finds that such provisions are adequate and sufficient, the
agreenent may be incorporated in the judgnent, and such judgnent
may be nodified as other judgnents for divorce.

(3) If the parties are unable to agree upon adequate and
sufficient provisions for the custody and mai ntenance of any
children of that marriage or any property rights between them
they may consent to a divorce on the ground of irreconcilable
di fferences and permt the court to decide the issues upon which
t hey cannot agree. Such consent nmust be in witing, signed by
both parties personally, nust state that the parties voluntarily
consent to permit the court to decide such issues, which shall be
specifically set forth in such consent, and that the parties

understand that the decision of the court shall be a binding and
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| awful judgnent. Such consent may not be withdrawn by a party
w thout | eave of the court after the court has comenced any
proceedi ng, including the hearing of any notion or other matter
pertaining thereto. The failure or refusal of either party to
agree as to adequate and sufficient provisions for the custody and
mai nt enance of any children of that marriage or any property
rights between the parties, or any portion of such issues, or the
failure or refusal of any party to consent to permt the court to
deci de such issues, shall not be used as evidence, or in any
manner, agai nst such party. No divorce shall be granted pursuant
to this subsection until all matters invol ving custody and
mai nt enance of any child of that marriage and property rights
between the parties raised by the pleadi ngs have been either
adj udi cated by the court or agreed upon by the parties and found
to be adequate and sufficient by the court and included in the
judgnent of divorce. Appeals fromany orders and judgnents
rendered pursuant to this subsection nmay be had as in other cases
in chancery court only insofar as such orders and judgnents relate
to issues that the parties consented to have deci ded by the court.

(4) Conplaints for divorce on the ground of irreconcilable
di fferences nust have been on file for sixty (60) days before
bei ng heard. Except as ot herw se provided in subsection (3) of
this section, a joint conplaint of husband and wife or a conpl aint
where the def endant has been personally served with process or
where the defendant has entered an appearance by witten wai ver of
process, for divorce solely on the ground of irreconcilable
di fferences, shall be taken as proved and a final judgnent entered
thereon, as in other cases and w thout proof or testinony in
termtime or vacation, the provisions of Section 93-5-17 to the
contrary notw t hstandi ng.

(5) Except as otherw se provided in subsection (3) of this
section, no divorce shall be granted on the ground of

irreconcil able differences where there has been a contest or
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deni al ; provided, however, that a divorce may be granted on the
grounds of irreconcil able differences where there has been a
contest or denial, if the contest or denial has been w thdrawn or
cancel led by the party filing sane by | eave and order of the
court.

(6) Irreconcilable differences may be asserted as a sole
ground for divorce or as an alternate ground for divorce with any
ot her cause for divorce set out in Section 93-5-1.

(7) For the purposes of orders touching the mai ntenance and

alinony of the wife or husband, "property" and "an asset of a

spouse" shall not include any interest a party nmay have as an heir

at law of a living person or any interest under any donative

third-party instrunment which is anendabl e or revocabl e i ncl udi ng,

but not limted to, third-party wills, revocable trusts, life

i nsurance and retirenment benefits instrunents, nor shall any such

interests be considered as an econom ¢ circunstance or other

factor.

SECTION 2. Section 93-5-23, M ssissippi Code of 1972, is
anmended as foll ows:

93-5-23. When a divorce shall be decreed fromthe bonds of
matri nony, the court may, in its discretion, having regard to the
ci rcunstances of the parties and the nature of the case, as may
seem equi tabl e and just, nake all orders touching the care,
cust ody and mai ntenance of the children of the marriage, and al so
touchi ng the mai ntenance and alinony of the wife or the husband,
or any allowance to be nade to her or him and shall, if need be,
require bond, sureties or other guarantee for the paynent of the
sum so all owed. Orders touching on the custody of the children of
the marriage shall be made in accordance with the provisions of

Section 93-5-24. For the purposes of orders touching the

mai nt enance and alinony of the wife or husband, "property" and "an

asset of a spouse" shall not include any interest a party may have

as an heir at law of a living person or any interest under any
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donative third-party instrunent which is anendabl e or revocabl e

including, but not limted to, third-party wills, revocable

trusts, life insurance and retirenent benefit instruments, nor

shall any such interests be considered as an econom c circunstance

or other factor. The court may afterwards, on petition, change

the decree, and nmake fromtine to time such new decrees as the
case may require. However, where proof shows that both parents
have separate incones or estates, the court may require that each
parent contribute to the support and mai ntenance of the children
of the marriage in proportion to the relative financial ability of
each. In the event a legally responsible parent has health

i nsurance avail able to himor her through an enpl oyer or

organi zati on that may extend benefits to the dependents of such
parent, any order of support issued against such parent may
require himor her to exercise the option of additional coverage
in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to nake periodic
paynments for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due remain
unpaid for a period of at least thirty (30) days, the court nmay,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical

abuse by the other party, the court may, on its own notion, grant
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a continuance in the custody proceeding only until such allegation
has been investigated by the Departnent of Human Services. At the
time of ordering such continuance, the court may direct the party
and his attorney making such allegation of child abuse to report
in witing and provide all evidence touching on the allegation of
abuse to the Departnent of Human Services. The Departnent of
Human Services shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp

Code of 1972) or under the | aws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery
court shall order the alleging party to pay all court costs and
reasonabl e attorney's fees incurred by the defending party in
respondi ng to such all egati on.

The court may investigate, hear and make a determ nation in a
custody action when a charge of abuse and/or neglect arises in the
course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad |litemfor the
child as provided under Section 43-21-121, who shall be an
attorney. Unless the chancery court's jurisdiction has been
termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenent with the departnent is in the best interest of
the child or public.

The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred pursuant to Section 93-11-65.

SECTION 3. This act shall take effect and be in force from

and after July 1, 2007.
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