M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Representative Holland To: Public Health and Hunan
Servi ces

HOUSE BI LL NO. 839
(As Sent to Governor)

AN ACT TO AMEND SECTI ON 43-19-34, M SSI SSI PPl CODE OF 1972
TO PROVI DE THAT AN ARREARAGE | N CH LD SUPPCRT PAYMENTS BY A
NONCUSTODI AL PARENT SHALL NOT BE A BAR TO A REVI EW OF THE SUPPORT
ORDER BY THE DEPARTMENT OF HUMAN SERVI CES AND A DOWNWARD
MODI FI CATI ON OF SUPPORT PAYMENTS; TO PROVI DE THAT ElI THER PARENT OF
A CH LD FOR WHOM SUPPORT HAS BEEN ORDERED MAY SEEK AN ADJUSTMENT
TO THE SUPPORT ORDER, TO AMEND SECTI ON 93-11-71, M SSI SSI PPl CODE
OF 1972, TO PROVI DE THAT IF A COURT FI NDS BY CLEAR AND CONVI NCI NG
EVI DENCE THAT A PERSON PREVI OUSLY ORDERED TO MAKE CHI LD SUPPORT
10 PAYMENTS IS NOT' THE BI OLOGE CAL FATHER OF THE CHI LD OR CHI LDREN FOR
11  VWHOM SUPPORT HAS BEEN ORDERED, THE COURT SHALL DI SESTABLI SH
12 PATERNITY AND MAY FORG VE ANY CHI LD SUPPORT ARREARS OF THE PERSON
13 FOR THE RELEVANT CHI LD OR CHI LDREN | F THE COURT FI NDS THAT THE
14 FORG VENESS OF THE ARREARS | S EQUI TABLE UNDER THE Cl RCUMSTANCES;
15 AND FOR RELATED PURPGCSES.

16 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRARWNE

17 SECTION 1. Section 43-19-34, M ssissippi Code of 1972, is
18 anended as foll ows:

19 43-19-34. (1) In lieu of legal proceedings instituted to
20 obtain a nodification for an order for support, a witten

21 stipul ated agreenent for nodification executed by the responsible
22 parent when acknow edged before a clerk of the court having

23 jurisdiction over those matters or a notary public and filed with

24 and approved by the judge of that court shall have the sanme force
25 and effect, retroactively and prospectively, in accordance with
26 the ternms of the agreenent as an order for nodification of support
27 entered by the court, and shall be enforceable and subject to

28 later nodification in the sane manner as is provided by |aw for

29 orders of the court in those cases.

30 (2) Wth respect to a child support order in cases initiated

31 or enforced by the Departrment of Human Services under Title IV-D

32 of the Social Security Act, in which the departnment has detern ned

33 that a nodification is appropriate, the departnent shall send a
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notion and notice of intent to nodify the order, together with the
proposed nodification of the order under this section to the | ast
known mai | i ng address of the defendant. The notice shall specify
the date and tinme certain of the hearing and shall be sent by
certified miil, restricted delivery, return receipt requested,
notice shall be deenmed conplete as of the date of delivery as
evidenced by the return receipt. The required notice may al so be
delivered by personal service in accordance with Rule 4 of the
M ssissippi Rules of Civil Procedure insofar as it may be applied
to service of an adm nistrative order or notice. The defendant
may accept the proposed nodification by signing and returning it
to the departnent before the date of hearing for presentation to
the court for approval. |f the defendant does not sign and return
t he proposed nodification, the court shall on the date and tine
previously set for hearing review the proposal and neke a
determ nation as to whether it should be approved in whole or in
part.

(3) Every three (3) years, upon the request of either
parent, or if there is an assignnment under Section 43-19-35, upon
the request of the Departnent of Human Services or of either

parent, the departnent, after a review and determ nation of

appropri ateness, or either parent nmay seek an adjustnent to a

support order being enforced under Section 43-19-31 in accordance

wi th the guidelines established under Section 43-19-101, if the

anmount of the child support award under the order differs fromthe
anount that woul d be awarded in accordance with the guidelines,
taking into account the best interests of the child involved. No
proof of a material change in circunstances is necessary in the

three-year review for adjustnment under this subsection (3). A

preexi sting arrearage in support paynents shall not serve as a bar

to the departnent's review and adjustnent procedure. Proof of a

material change in circunstances is necessary for nodification

outside the three-year cycle.
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(4) Any order for the support of mnor children, whether
entered through the judicial systemor through an expedited
process, shall not be subject to a downward retroactive
nodi fication. An upward retroactive nodification may be ordered
back to the date of the event justifying the upward nodification.

(5 If a dowmmward nodification is determ ned to be warranted

under the guidelines contained in subsection (3), the noncustodi al

parent's arrearage, if any, shall not be a basis for contesting

the downward nodification in any |ater |egal proceedings.

(6) This section shall stand repealed on July 1, 2010.

SECTION 2. Section 93-11-71, M ssissippi Code of 1972, is
amended as foll ows:

93-11-71. (1) \Wenever a court orders any person to nmake
periodi c paynents of a sumcertain for the nai ntenance or support
of a child, and whenever such paynents as have becone due remain
unpaid for a period of at least thirty (30) days, a judgnent by
operation of |aw shall arise against the obligor in an anount
equal to all paynents that are then due and ow ng.

(a) A judgnent arising under this section shall have
the sane effect and be fully enforceable as any other judgnent
entered in this state. A judicial or admnistrative action to
enforce the judgnent may be begun at any tine; and

(b) Such judgnents arising in other states by operation
of law shall be given full faith and credit in this state.

(2) Any judgnment arising under the provisions of this
section shall operate as a lien upon all the property of the
judgnent debtor, both real and personal, which lien shall be
perfected as to third parties w thout actual notice thereof only
upon enroll ment on the judgnent roll. The departnent or attorney
representing the party to whom support is owed shall furnish an
abstract of the judgnent for periodic paynents for the naintenance
and support of a child, along wth sworn docunentation of the

del i nquent child support, to the circuit clerk of the county where
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the judgnent is rendered, and it shall be the duty of the circuit
clerk to enroll the judgnent on the judgment roll. Liens arising
under the provisions of this section nmay be executed upon and
enforced in the same manner and to the sane extent as any ot her

j udgnent .

(3) Notwi thstanding the provisions in subsection (2) of this

section, any judgnent arising under the provisions of this section
shal |l subject the followi ng assets to interception or seizure

wi thout regard to the entry of the judgnent on the judgnment rol

of the situs district or jurisdiction:

(a) Periodic or |lunp-sum paynents froma federal, state
or local agency, including unenploynent conpensation, workers
conpensati on and ot her benefits;

(b) Wnnings fromlotteries and gam ng w nnings that
are received in periodic paynents nade over a period in excess of
thirty (30) days;

(c) Assets held in financial institutions;

(d) Settlenents and awards resulting fromcivil
actions; and

(e) Public and private retirenment funds, only to the
extent that the obligor is qualified to receive and receives a
lump sumor periodic distribution fromthe funds.

(4) Notw thstanding the provisions of subsections (1) and

(2) of this section, upon a notion filed by the obligor and a

finding of clear and convi nci ng evidence including negative DNA

testing that the obligor is not the biological father of the child

or children for whom support has been ordered, the court shal

di sestablish paternity and may forgive any child support arrears

of the obligor for the child or children determ ned by the court

not to be the biological child or children of the obligor, if the

court makes a witten finding that, based on the totality of the

ci rcunst ances, the forgiveness of the arrears is equitabl e under

t he circunst ances.
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(5) In any case in which a child receives assistance from
bl ock grants for Tenporary Assistance for Needy Fam lies (TANF),
and the obligor owes past-due child support, the obligor, if not
i ncapaci tated, may be required by the court to participate in any
wor k prograns offered by any state agency.

(6) This section shall stand repealed on July 1, 2010.

SECTION 3. This act shall take effect and be in force from

and after July 1, 2007.
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