M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Representative M ns To: Ways and Means

HOUSE BI LL NO. 828

1 AN ACT TO AMEND SECTION 27-7-17, M SSI SSI PPl CODE OF 1972, TO
2 CONFORM THE STATE | NCOVE TAX LAW TO FEDERAL LAW TO PROVI DE THAT

3 FOR PROPERTY QUALI FYI NG FOR BONUS DEPRECI ATI ON UNDER THE GULF

4 OPPORTUNI TY ZONE ACT OF 2005, BONUS DEPRECI ATI ON AND THE

5 DEPRECI ATI ON METHOD USED FOR SUCH PROPERTY FOR FEDERAL PURPOSES

6 SHOULD BE USED FOR STATE PURPOSES; AND FOR RELATED PURPOSES.

7 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
8 SECTION 1. Section 27-7-17, M ssissippi Code of 1972, is

9 anended as follows:

10 27-7-17. I n conmputing taxable inconme, there shall be all owed
11 as deductions:

12 (1) Business deductions.

13 (a) Business expenses. Al the ordinary and necessary
14 expenses paid or incurred during the taxable year in carrying on
15 any trade or business, including a reasonabl e allowance for

16 salaries or other conpensation for personal services actually

17 rendered; nonreinbursable traveling expenses incident to current
18 enploynent, including a reasonabl e anbunt expended for neal s and
19 lodging while away fromhonme in the pursuit of a trade or

20 business; and rentals or other paynents required to be made as a
21 condition of the continued use or possession, for purposes of the
22 trade or business of property to which the taxpayer has not taken
23 or is not taking title or in which he had no equity. Expense

24 incurred in connection with earning and distributing nontaxabl e
25 inconme is not an allowable deduction. Limtations on

26 entertai nment expenses shall conformto the provisions of the

27 Internal Revenue Code of 1986.

28 (b) Interest. Al interest paid or accrued during the
29 taxabl e year on business indebtedness, except interest upon the
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i ndebt edness for the purchase of tax-free bonds, or any stocks,

t he dividends fromwhich are nontaxabl e under the provisions of
this article; provided, however, in the case of securities

deal ers, interest paynents or accruals on |l oans, the proceeds of
whi ch are used to purchase tax-exenpt securities, shall be
deductible if income fromotherw se tax-free securities is
reported as incone. Investnent interest expense shall be limted
to investnment inconme. Interest expense incurred for the purchase
of treasury stock, to pay dividends, or incurred as a result of an
undercapitalized affiliated corporation nay not be deducted unl ess
an ordi nary and necessary business purpose can be established to
the satisfaction of the conm ssioner. For the purposes of this

paragraph, the phrase "interest upon the indebtedness for the
purchase of tax-free bonds" applies only to the indebtedness
incurred for the purpose of directly purchasing tax-free bonds and
does not apply to any other indebtedness incurred in the regul ar
course of the taxpayer's business. Any corporation, association,
organi zation or other entity taxable under Section 27-7-23(c)

shall allocate interest expense as provided in Section

27-7-23(c) (3)(I).

(c) Taxes. Taxes paid or accrued within the taxable
year, except state and federal incone taxes, excise taxes based on
or neasured by net incone, estate and inheritance taxes, gift
taxes, cigar and cigarette taxes, gasoline taxes, and sales and
use taxes unless incurred as an item of expense in a trade or
busi ness or in the production of taxable inconme. |In the case of
an individual, taxes permtted as an item zed deducti on under the
provi si ons of subsection (3)(a) of this section are to be clained
t her eunder.

(d) Business |osses.

(1) Losses sustained during the taxable year not
conpensated for by insurance or otherwise, if incurred in trade or

busi ness, or nonbusi ness transactions entered into for profit.
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(i1i) Limtations on |losses from passive activities
and rental real estate shall conformto the provisions of the
I nt ernal Revenue Code of 1986.

(e) Bad debts. Losses fromdebts ascertained to be
wort hl ess and charged off during the taxable year, if sustained in
t he conduct of the regular trade or business of the taxpayer;
provi ded, that such | osses shall be allowed only when the taxpayer
has reported as inconme, on the accrual basis, the anount of such
debt or account.

(f) Depreciation.

(i) A reasonable allowance for exhaustion, wear
and tear of property used in the trade or business, or rental
property, and depreciation upon buil dings based upon their
reasonabl e value as of March 16, 1912, if acquired prior thereto,

and upon cost if acquired subsequent to that date.

(i1i) For property qualifying for bonus

depreci ati on under the Gulf Qpportunity Zone Act of 2005, bonus

depreci ati on and the depreciation nethod used for such property

for federal purposes may be used for state purposes. The sane

limtations that apply to depreciation for federal purposes shal

apply to depreciation for state purposes. This subparagraph (ii)

shall apply retroactively to include any depreciaton all owed for

such property for federal purposes fromand after the effective

date of the GQulf Opportunity Zone Act of 2005.

(g) Depletion. 1In the case of mnes, oil and gas
wel |l s, other natural deposits and tinber, a reasonable all owance
for depletion and for depreciation of inprovenents, based upon
cost, including cost of devel opnent, not otherw se deducted, or
fair market value as of March 16, 1912, if acquired prior to that
date, such allowance to be nade upon regul ati ons prescribed by the
conm ssioner, with the approval of the Governor.

(h) Contributions or gifts. Except as otherw se

provided in subsection (3)(a) of this section for individuals,
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contributions or gifts nmade by corporations within the taxable
year to corporations, organizations, associations or institutions,
i ncludi ng Community Chest funds, foundations and trusts created
solely and exclusively for religious, charitable, scientific or
educati onal purposes, or for the prevention of cruelty to children
or animals, no part of the net earnings of which inure to the
benefit of any private stockholder or individual. This deduction
shall be allowed in an anount not to exceed twenty percent (20%
of the net inconme. Such contributions or gifts shall be allowable
as deductions only if verified under rules and regul ati ons

prescri bed by the conm ssioner, with the approval of the Governor.
Contri butions nmade in any formother than cash shall be allowed as
a deduction, subject to the limtations herein provided, in an
anount equal to the actual market value of the contributions at
the time the contribution is actually nade and consumat ed.

(1) Reserve funds - insurance conpanies. In the case
of insurance conpanies the net additions required by law to be
made within the taxable year to reserve funds when such reserve
funds are maintained for the purpose of liquidating policies at
maturity.

(j) Annuity income. The suns, other than dividends,
paid within the taxpayer year on policy or annuity contracts when
such inconme has been included in gross incone.

(k) Contributions to enpl oyee pension pl ans.
Contributions made by an enployer to a plan or a trust formng
part of a pension plan, stock bonus plan, disability or
deat h-benefit plan, or profit-sharing plan of such enpl oyer for
t he exclusive benefit of some or all of his, their, or its
enpl oyees, or their beneficiaries, shall be deductible fromhis,
their, or its income only to the extent that, and for the taxable
year in which, the contribution is deductible for federal incone
tax purposes under the Internal Revenue Code of 1986 and any ot her

provisions of simlar purport in the Internal Revenue Laws of the
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United States, and the rules, regulations, rulings and
determ nations pronul gated thereunder, provided that:

(1) The plan or trust be irrevocabl e.

(i1i) The plan or trust constitute a part of a
pensi on plan, stock bonus plan, disability or death-benefit plan,
or profit-sharing plan for the exclusive benefit of sonme or all of
the enpl oyer's enpl oyees and/or officers, or their beneficiaries,
for the purpose of distributing the corpus and i nconme of the plan
or trust to such enployees and/or officers, or their
beneficiaries.

(ti1) No part of the corpus or incone of the plan
or trust can be used for purposes other than for the exclusive
benefit of enployees and/or officers, or their beneficiaries.

Contributions to all plans or to all trusts of real or
personal property (or real and personal property conbined) or to
insured plans created under a retirenent plan for which provision
has been nade under the laws of the United States of Anerica,
maki ng such contri butions deductible frominconme for federal
i ncone tax purposes, shall be deductible only to the sane extent
under the Incone Tax Laws of the State of M ssissippi.

(1) Net operating |oss carrybacks and carryovers. A
net operating loss for any taxable year ending after Decenber 31,
1993, and taxable years thereafter, shall be a net operating |oss
carryback to each of the three (3) taxable years preceding the
taxabl e year of the loss. |If the net operating |oss for any
t axabl e year is not exhausted by carrybacks to the three (3)
t axabl e years precedi ng the taxable year of the loss, then there
shall be a net operating |oss carryover to each of the fifteen
(15) taxable years follow ng the taxable year of the |oss
begi nning with any taxable year after Decenber 31, 1991.

For any taxable year ending after Decenber 31, 1997, the
period for net operating | oss carrybacks and net operating | oss

carryovers shall be the sane as those established by the |Internal
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Revenue Code and the rules, regulations, rulings and
determ nations promul gated thereunder as in effect at the taxable
year end or on Decenber 31, 2000, whichever is earlier.

A net operating loss for any taxable year ending after
Decenber 31, 2001, and taxable years thereafter, shall be a net
operating |l oss carryback to each of the two (2) taxable years
precedi ng the taxable year of the loss. |If the net operating |oss
for any taxable year is not exhausted by carrybacks to the two (2)
t axabl e years preceding the taxable year of the |oss, then there
shall be a net operating |oss carryover to each of the twenty (20)
taxabl e years follow ng the taxable year of the | oss beginning
w th any taxable year after the taxable year of the I oss.

The term "net operating loss,"” for the purposes of this
paragraph, shall be the excess of the deductions allowed over the
gross incone; provided, however, the foll ow ng deductions shal
not be allowed in conputing sane:

(1) No net operating |oss deduction shall be
al | owned.

(11) No personal exenption deduction shall be
al | owned.

(tii) Al owabl e deductions which are not
attributable to taxpayer's trade or business shall be allowed only
to the extent of the amount of gross incone not derived from such
trade or business.

Any taxpayer entitled to a carryback period as provi ded by
this paragraph may elect to relinquish the entire carryback period
Wth respect to a net operating |oss for any taxable year ending
after Decenber 31, 1991. The election shall be nmade in the manner
prescribed by the State Tax Comm ssion and shall be nade by the
due date, including extensions of tinme, for filing the taxpayer's
return for the taxable year of the net operating |oss for which
the election is to be in effect. The election, once nade for any

taxabl e year, shall be irrevocable for that taxable year.
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(m Anortization of pollution or environnmental control
facilities. Allowance of deduction. Every taxpayer, at his
el ection, shall be entitled to a deduction for pollution or
environmental control facilities to the same extent as that
al l oned under the Internal Revenue Code and the rules,
regul ations, rulings and determ nati ons pronul gated thereunder.

(n) Dividend distributions - real estate investnent
trusts. "Real estate investnent trust"” (hereinafter referred to
as REIT) shall have the neaning ascribed to such termin Section
856 of the federal Internal Revenue Code of 1986, as anended. A
REIT is allowed a dividend distributed deduction if the dividend
distributions neet the requirenments of Section 857 or are
ot herwi se deducti bl e under Section 858 or 860, federal |nternal
Revenue Code of 1986, as anmended. In addition:

(1) A dividend distributed deduction shall only be
all owed for dividends paid by a publicly traded REIT. A qualified
REI' T subsidiary shall be allowed a dividend distributed deduction
if its owmer is a publicly traded REIT.

(1i1) Inconme generated fromreal estate contributed
or sold to a REIT by a shareholder or related party shall not give
rise to a dividend distributed deduction, unless the sharehol der
or related party woul d have recei ved the dividend distributed
deduction under this chapter.

(ti1) A holding corporation receiving a dividend
froma REIT shall not be all owed the deduction in Section
27-7-15(4) (t).

(tv) Any REIT not allowed the dividend distributed
deduction in the federal Internal Revenue Code of 1986, as
anended, shall not be allowed a dividend distributed deduction
under this chapter.

The comm ssioner is authorized to pronulgate rules and

regul ations consistent with the provisions in Section 269 of the
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federal Internal Revenue Code of 1986, as anended, so as to
prevent the evasion or avoi dance of state incone tax.

(o) Contributions to college savings trust fund
accounts. Contributions or paynments to a M ssissippi Affordable
Col | ege Savi ngs Program account are deductible as provided under
Section 37-155-113. Paynents nmade under a prepaid tuition
contract entered into under the M ssissippi Prepaid Affordable
Col l ege Tuition Program are deducti bl e as provided under Section
37-155-17.

(2) Restrictions on the deductibility of certain intangible
expenses and interest expenses with a rel ated nenber.

(a) As used in this subsection (2):

(1) "Intangi bl e expenses and costs" i ncl ude:

1. Expenses, losses and costs for, related
to, or in connection directly or indirectly with the direct or
i ndi rect acquisition, use, nmaintenance or nmanagenent, ownership,
sal e, exchange or any other disposition of intangible property to
the extent such anobunts are all owed as deductions or costs in
determ ni ng taxable i ncome under this chapter;

2. Expenses or losses related to or incurred
in connection directly or indirectly with factoring transactions
or discounting transactions;

3. Royalty, patent, technical and copyri ght
f ees;

4. Licensing fees; and

5. OQher simlar expenses and costs.

(i) ™"Intangible property” neans patents, patent
applications, trade nanes, trademarks, service marks, copyrights
and simlar types of intangible assets.

(i) "lInterest expenses and cost" neans anounts
directly or indirectly allowed as deductions for purposes of
determ ni ng taxable income under this chapter to the extent such

i nterest expenses and costs are directly or indirectly for,
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related to, or in connection with the direct or indirect
acqui sition, maintenance, managenent, ownership, sale, exchange or
di sposition of intangible property.

(iv) "Related nenber" neans an entity or person
that, with respect to the taxpayer during all or any portion of
the taxable year, is a related entity, a conponent nenber as
defined in the Internal Revenue Code, or is an entity or a person
to or fromwhomthere is attribution of stock ownership in
accordance with Section 1563(e) of the Internal Revenue Code.

(v) "Related entity" neans:

1. A stockholder who is an individual or a
menber of the stockholder's famly, as defined in regulations
prescribed by the comm ssioner, if the stockhol der and the nenbers
of the stockholder's famly own, directly, indirectly,
beneficially or constructively, in the aggregate, at least fifty
percent (50% of the value of the taxpayer's outstandi ng stock;

2. A stockhol der, or a stockholder's
partnership, limted liability conpany, estate, trust or
corporation, if the stockhol der and the stockhol der's
partnerships, limted liability conpanies, estates, trusts and
corporations own, directly, indirectly, beneficially or
constructively, in the aggregate, at least fifty percent (50% of
the value of the taxpayer's outstandi ng stock;

3. A corporation, or a party related to the
corporation in a manner that would require an attribution of stock
fromthe corporation to the party or fromthe party to the
corporation, if the taxpayer owns, directly, indirectly,
beneficially or constructively, at least fifty percent (50% of
the val ue of the corporation's outstanding stock under regul ation
prescribed by the comm ssioner;

4. Any entity or person which would be a
rel ated nmenber under this section if the taxpayer were considered

a corporation for purposes of this section.
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(b) In conputing net inconme, a taxpayer shall add back
ot herwi se deductible interest expenses and costs and intangible
expenses and costs directly or indirectly paid, accrued to or
incurred, in connection directly or indirectly with one or nore
direct or indirect transactions with one or nore rel ated nenbers.

(c) The adjustnents required by this subsection shal
not apply to such portion of interest expenses and costs and
i nt angi bl e expenses and costs that the taxpayer can establish
neets one (1) of the foll ow ng:

(i) The related nenber directly or indirectly
pai d, accrued or incurred such portion to a person during the sane
i nconme year who is not a rel ated nenber; or

(i1i1) The transaction giving rise to the interest
expenses and costs or intangible expenses and costs between the
t axpayer and rel ated nenber was done primarily for a valid
busi ness purpose other than the avoi dance of taxes, and the
related nmenber is not primarily engaged in the acquisition, use,
mai nt enance or managenent, ownership, sale, exchange or any ot her
di sposition of intangible property.

(d) Nothing in this subsection shall require a taxpayer
to add to its net incone nore than once any anmount of interest
expenses and costs or intangible expenses and costs that the
t axpayer pays, accrues or incurs to a related nenber.

(e) The comm ssioner may prescribe such regul ations as
necessary or appropriate to carry out the purposes of this
subsection, including, but not limted to, clarifying definitions
of terms, rules of stock attribution, factoring and di scount
transacti ons.

(3) Individual nonbusi ness deducti ons.

(a) The anount all owable for individual nonbusiness
item zed deductions for federal inconme tax purposes where the
individual is eligible to elect, for the taxable year, to item ze

deductions on his federal return except the follow ng:
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(1) The deduction for state incone taxes paid or
ot her taxes allowed for federal purposes in lieu of state incone
t axes pai d;

(ii1) The deduction for gam ng | osses from gam ng
est abl i shnent s;

(ti1) The deduction for taxes collected by
i censed gam ng establishnments pursuant to Section 27-7-901,

(iv) The deduction for taxes collected by gam ng
establ i shnents pursuant to Section 27-7-903.

(b) In lieu of the individual nonbusiness item zed
deductions authorized in paragraph (a), for all purposes other
than ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business, an optional
standard deduction of:

(1) Three Thousand Four Hundred Dol l ars
(%3, 400.00) through cal endar year 1997, Four Thousand Two Hundred
Dol | ars ($4, 200.00) for the cal endar year 1998 and Four Thousand
Si x Hundred Dol | ars ($4, 600.00) for each cal endar year thereafter
in the case of married individuals filing a joint or conbined
return;

(ii) One Thousand Seven Hundred Dol |l ars
(%1, 700. 00) through cal endar year 1997, Two Thousand One Hundred
Dol lars ($2,100.00) for the cal endar year 1998 and Two Thousand
Three Hundred Dol l ars ($2,300.00) for each cal endar year
thereafter in the case of nmarried individuals filing separate
returns;

(ti1) Three Thousand Four Hundred Dol l ars
($3,400.00) in the case of a head of famly; or

(itv) Two Thousand Three Hundred Dol |l ars
(%$2,300.00) in the case of an individual who is not marri ed.

In the case of a husband and wife living together, having
separate incones, and filing conbined returns, the standard

deduction authorized may be divided in any manner they choose. In

H B. No. 828 *HRO3/ R84 1*
07/ HRO3/ R841
PAGE 11 (BS\LH)



359
360
361
362
363
364
365
366
367
368
369
370
371
372
373

the case of separate returns by a husband and wi fe, the standard
deduction shall not be allowed to either if the taxable inconme of
one of the spouses is determ ned wthout regard to the standard
deduct i on.
(c) A nonresident individual shall be allowed the sanme

i ndi vi dual nonbusi ness deductions as are authorized for resident
i ndividuals in paragraph (a) or (b) of this subsection; however,
the nonresident individual is entitled only to that proportion of
t he individual nonbusiness deductions as his net inconme from
sources within the State of M ssissippi bears to his total or
entire net inconme fromall sources.

(4) Nothing in this section shall permt the same itemto be
deducted nore than once, either in fact or in effect.

SECTION 2. This act shall take effect and be in force from

and after its passage.
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