M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Representative Flem ng To: Judiciary En Banc

HOUSE BI LL NO. 302

1 AN ACT TO AMEND SECTI ONS 99-39-5 AND 99-39-9, M SSI SSI PP

2 CODE OF 1972, TO PROVI DE FOR POST- CONVI CTI ON MOTI ONS FOR DNA

3 TESTING FOR ALL CAPI TAL DEATH PENALTY CASES; AND FOR RELATED

4  PURPCSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 99-39-5, M ssissippi Code of 1972, is

7 anmended as foll ows:

8 99-39-5. (1) Any prisoner in custody under sentence of a
9 court of record of the State of M ssissippi who cl ai ms:

10 (a) That the conviction or the sentence was inposed in
11 violation of the Constitution of the United States or the

12 Constitution or laws of M ssissippi;

13 (b) That the trial court was without jurisdiction to
14 inpose sentence;

15 (c) That the statute under which the conviction and/ or
16 sentence was obtained is unconstitutional;

17 (d) That the sentence exceeds the maxi mum aut hori zed by
18 | aw

19 (e) That there exists evidence of material facts, not
20 previously presented and heard, that requires vacation of the

21 conviction or sentence in the interest of justice;

22 (f) That his plea was made involuntarily;

23 (g) That his sentence has expired; his probation,

24 parole or conditional release unlawfully revoked; or he is

25 otherwise unlawfully held in custody;

26 (h) That he is entitled to an out-of-tine appeal; or
27 (i) That the conviction or sentence is otherw se

28 subject to collateral attack upon any grounds of alleged error
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her et of ore avail abl e under any common | aw, statutory or other
wit, notion, petition, proceeding or renedy; may file a notion to
vacate, set aside or correct the judgnent or sentence, or for an
out-of -time appeal .

(2) A notion for relief under this article shall be nade
within three (3) years after the tine in which the prisoner's
direct appeal is ruled upon by the Suprene Court of M ssissipp
or, in case no appeal is taken, within three (3) years after the
time for taking an appeal fromthe judgnent of conviction or
sentence has expired, or in case of a guilty plea, within three
(3) years after entry of the judgnment of conviction. Excepted
fromthis three-year statute of |imtations are those cases in
whi ch the prisoner can denonstrate either that there has been an
i nterveni ng decision of the Supreme Court of either the State of
M ssissippi or the United States which would have actually
adversely affected the outcone of his conviction or sentence or
t hat he has evidence, not reasonably discoverable at the tine of
trial, which is of such nature that it would be practically
concl usive that had such been introduced at trial it would have
caused a different result in the conviction or sentence. Likew se
excepted are those cases in which the prisoner clains that his
sentence has expired or his probation, parole or conditional
rel ease has been unlawfully revoked. Likew se excepted are
filings for post-conviction relief in capital cases which shall be
made within one (1) year after conviction.

(3) This notion is not a substitute for, nor does it affect,
any renedy incident to the proceeding in the trial court, or
direct review of the conviction or sentence.

(4) Proceedings under this article shall be subject to the
provi sions of Section 99-19-42.

(5) Al prisoners in custody for a capital death penalty

conviction shall have the right to file a post-conviction notion

for DNA testing.
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SECTION 2. Section 99-39-9, M ssissippi Code of 1972, is
amended as foll ows:

99-39-9. (1) A notion under this article shall nanme the
State of M ssissippi as respondent and shall contain all of the
fol | ow ng:

(a) The identity of the proceedings in which the
prisoner was convi cted.

(b) The date of the entry of the judgnent of conviction
and sentence of which conplaint is nade.

(c) A concise statenent of the clains or grounds upon
which the notion is based.

(d) A separate statenent of the specific facts which
are within the personal know edge of the prisoner and whi ch shal
be sworn to by the prisoner.

(e) A specific statenent of the facts which are not
Wi thin the prisoner's personal know edge. The notion shall state
how or by whom said facts will be proven. Affidavits of the
W tnesses who wll testify and copi es of docunents or records that
will be offered shall be attached to the notion. The affidavits
of other persons and the copies of docunents and records may be
excused upon a show ng, which shall be specifically detailed in
the notion, of good cause why they cannot be obtained. This
showi ng shall state what the prisoner has done to attenpt to
obtain the affidavits, records and docunents, the production of
whi ch he requests the court to excuse.

(f) The identity of any previous proceedings in federal
or state courts that the prisoner nay have taken to secure relief
from his conviction and sentence.

(2) A notion shall be limted to the assertion of a claim

for relief against one (1) judgnment only unless such notion is for

DNA testing as provided in subsection (5) of Section 99-39-5. |If

a prisoner desires to attack the validity of other judgnments under

which he is in custody, he shall do so by separate notions.
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(3) The notion shall be verified by the oath of the
prisoner.

(4) If the notion received by the clerk does not
substantially conply with the requirenents of this section, it
shall be returned to the prisoner if a judge of the court so
directs, together with a statenent of the reason for its return
The clerk shall retain a copy of the notion so returned.

(5) The prisoner shall deliver or serve a copy of the
notion, together with a notice of its filing, on the state. The
filing of the notion shall not require an answer or other notion
unl ess so ordered by the court under Section 99-39-11(3).

SECTION 3. This act shall take effect and be in force from

and after July 1, 2007.
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