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Senate Amendments to House Bill No. 992
TO THE CLERK OF THE HOUSE:

THIS IS TO | NFORM YOU THAT THE SENATE HAS ADCPTED THE AMENDMENTS SET OUT
BELOW

AMENDMENT NO. 1

Amend by striking all after the enacting clause and inserting

inlieu thereof the follow ng:

SECTION 1. The follow ng shall be codified as Section
31-7-13.1, M ssissippi Code of 1972:

31-7-13.1. (1) The nmethod of contracting for construction

described in this section shall be known as the "dual - phase
design-buil d nmet hod" of construction contracting. This nethod of
construction contracting may be used only when the Legi sl ature has
specifically required or authorized the use of this nethod in the
| egi sl ati on authorizing a project, or when the Departnent of
Fi nance and Adm ni stration, the governing board or comm ssion of
an agency or the governing authority makes a determ nati on,
entered on its mnutes, with specific findings for the project
denonstrating howit is in the best interest of the public to
enter into a dual -phase design-build construction contract. Use
of this nethod for projects funded by the Legislature or
adm ni stered by the Departnent of Finance and Adm ni stration shal
be at the discretion of the Bureau of Building, Gounds and Real
Property Managenent. At a mininmm the determ nation nust include
a detailed explanation of why a dual - phase design-build approach
for a particular project satisfies the public need better than the
traditi onal design-bid-build approach

(2) For each proposed dual - phase design-build project, a
t wo- phase procedure for awarding a contract nust be adopted.
Duri ng Phase One, and before solicitation of initial proposals,
t he agency or governing authority shall develop, with the
assi stance of an architectural or engineering firm a scope of
wor k statenment that provides prospective offerors with sufficient

H B. 992
PAGE 1



47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

information regarding the requirenents of the agency or governing
authority. The scope of work statenent nust include, but is not
limted to, the follow ng information:

(a) Drawi ngs nust show overall building dinensions and
maj or |ines of dinmensions, and site plans that show topography,
adj acent buildings and utilities;

(b) Drawi ngs nust include information to adequately
explain HVAC, electrical and structural requirenents;

(c) The scope of work statenent al so nust incl ude
bui |l di ng el evati ons, sections and design details; and

(d) The scope of work statenent nust include general
budget paraneters, schedule or delivery requirenents, relevant
criteria for evaluation of proposals, and any other information
necessary to enable the design-builders to submt proposals that
neet the needs of the agency or governing authority.

(3) The agency or governing authority shall cause to be
publ i shed once a week, for at least two (2) consecutive weeks in a
regul ar newspaper published in the county in which the project is
to be located, a notice inviting proposals for the dual -phase
desi gn-build construction project. Such proposals shall not be
opened in less than fifteen (15) working days after the | ast
notice is published. The notice nust inform potential offerors of
how to obtain the scope of work statenent devel oped for the
project, and the notice nmust contain such other information to
descri be adequately the general nature and scope of the project so
as to pronote full, equal and open conpetition.

(4) The agency or governing authority shall accept initial
proposals only fromentities able to provide, either in-house or
t hrough contractual arrangenents, an experienced and qualified
design-build teamthat includes, at a mininmum an architectural or
engineering firmregistered in M ssissippi and a contractor
properly licensed in M ssissippi for the type of work required.
From eval uation of initial proposals under Phase One, the agency

or governing authority shall select a mnimumof tw (2) and a
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maxi mum of five (5) design-builders as "short-listed firnms" to
submt proposals for Phase Two.

(5) During Phase Two, the short-listed firns will be invited
to submt detailed designs, specific technical concepts or
solutions, pricing, scheduling and other information deened
appropriate by the agency or governing authority as necessary to
eval uate and rank acceptability of the Phase Two proposals. After
eval uation of these Phase Two proposals, the agency or governing
authority shall award a contract to the design-buil der determ ned
to offer the best value to the public in accordance with
evaluation criteria set forth in the request for proposals, of
whi ch price nust be one, but not necessarily the only, criterion.

(6) If the agency or governing authority accepts a proposal
ot her than the | owest dollar proposal actually submtted, the
agency or governing authority shall enter on its mnutes detailed
cal cul ations and a narrative summary show ng why the accepted
proposal was determ ned to provide the best value, and the agency
or governing authority shall state specifically onits mnutes the
justification for its award.

(7) Al private contractors or private entities contracting
or performng under this section nust conply at all tines with al
applicable | aws, codes and other legal requirenents pertaining to
the project.

(8) At its discretion, the agency or governing authority may
award a stipulated fee equal to a percentage, as prescribed in the
request for proposals, of the project's final design and
construction budget, as prescribed in the request for proposals,
but not |less than two-tenths of one percent (2/10 of 1% of the
project's final design and construction budget, to each short-1li st
of feror who provides a responsive, but unsuccessful, proposal. If
t he agency or governing authority does not award a contract, al
responsive final list offerors shall receive the stipulated fee
based on the owner's estimate of the project final design and
construction budget as included in the request for proposals. The

agency or governing authority shall pay the stipulated fee to each
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offeror within ninety (90) days after the award of the initial
contract or the decision not to award a contract. 1In
consideration for paying the stipulated fee, the agency or
governing authority nmay use any ideas or information contained in
the proposals in connection wth any contract awarded for the
project, or in connection with a subsequent procurenent, wthout
any obligation to pay any additional conpensation to the
unsuccessful offerors. Notw thstanding the other provisions of
this subsection, an unsuccessful short-list offeror may elect to
wai ve the stipulated fee. |If an unsuccessful short-list offeror
elects to waive the stipulated fee, the agency or governing
authority may not use ideas and information contained in the
offeror's proposal, except that this restriction does not prevent
t he agency or governing authority fromusing any idea or
information if the idea or information is also included in a
proposal of an offeror that accepts the stipulated fee.

(9) This section shall not authorize the awardi ng of
construction contracts according to any contracting nethod that
does not require the contractor to satisfactorily perform at a
m ni rum both any bal ance of design and construction of the
project for which the contract is awarded.

SECTION 2. The follow ng shall be codified as Section
37-101-44, M ssissippi Code of 1972:

37-101-44. (1) In lieu of exercising the authority set

forth in Section 37-101-43 and before entering into or awarding
any | ease under Section 37-101-41, the Board of Trustees of State
Institutions of H gher Learning may award contracts to a single
entity for privately financed design and construction of
facilities on university canpuses if the entities receiving the
contract or contracts and those entities to which work or services
are subcontracted are duly licensed and qualified in the state to
performthe contract or contracts. State General Fund
appropriations or bonds backed by the state may not be used to

finance the construction or maintenance of any such facility.
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(2) The design-build delivery system described under
subsection (1) of this section shall be adm ni stered pursuant to
Section 31-7-13.1 and may be authorized only when the Board of
Trustees of State Institutions of H gher Learning nakes a
determ nation, entered on its mnutes, with specific findings for
the project denponstrating howit is in the best interest of the
public to enter into a design-build contract. At a mninmm the
determ nation nust include a detailed explanation of why a
desi gn-bui |l d approach for a particular project satisfies the
public need better than the traditional design-bid-build approach.

(3) For each proposed design-build project, a two-phase
procedure for awardi ng design-build contracts nust be adopted and
nmust include the foll ow ng:

(a) During phase one, and before solicitation of
initial proposals, the board shall develop, with the assistance of
a registered architect or engineer, a scope of work statenent that
provi des prospective offerors with sufficient information
regarding the board's requirenments. The scope of work statenent
nmust i nclude floor plans showi ng spaces by nane and nunber, act ual
net area of each space, structural nodule, fixed equipnent,
mechani cal spaces, chases and circul ation areas. Draw ngs nust
show overall structure dinensions and major |ines of dinensions,
and site plans which show topography, adjacent buil dings and
utilities. Draw ngs mnmust include information to adequately
explain HVAC, electrical and structural requirenents. Information
concerning furnishings, mscellaneous equi pnent, |ayouts, lists
and schedul es necessary to explain the plans nust be indicated on
floor plans. The registered architect or engineer engaged by the
board al so shall prepare prelimnary specifications follow ng the
Construction Specifications Institute format and gi ving basic
descriptions of essential building materials, finishes, conponents
and all systens. The scope of work statenent al so nust include
structure el evations, sections and design details. Structure
el evations nmust show fenestrati on and proposed exterior materials.

The scope of work statenent nust include general budget
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paraneters, schedule or delivery requirenents, relevant criteria
for evaluation of proposals, and any other information necessary
to enabl e the design-builders to submt proposals that neet the
board's needs.

(b) The board shall cause to be published once a week,
for at least three (3) consecutive weeks and not |ess than
twenty-one (21) days in at |east one (1) newspaper having a
general circulation in the county in which the institution is
| ocated and in one (1) newspaper with a general statew de
circulation, a notice inviting proposals for the |easing,
desi gn-bui |l d deconstructi on and | easi ng back of the | and and
design-build constructed facility. The notice nust inform
potential offerors of howto obtain the scope of work statenent
devel oped for the project, and the notice nust contain such other
information to descri be adequately the general nature and scope of
the design-build project so as to pronote full, equal and open
conpetition.

(c) The board shall accept initial proposals only from
entities able to provide, either in-house or through contractual
arrangenents, an experienced and qualified design-build teamthat
includes, at a mninmum an architect or engineer registered in
M ssi ssippi and a contractor properly licensed in M ssissippi for
the type of work required. Fromevaluation of initial proposals
under phase one, the board shall select a mnimumof two (2) and a
maxi mum of five (5) design-builders to submt proposals for phase
t wo.

(d) During phase two, the shortlisted firms wll be
invited to submt detail ed designs, specific technical concepts or
solutions, pricing, scheduling and other information deened
appropriate by the board as necessary to eval uate and rank
acceptability of the phase two proposals. After evaluation of
t hese phase two proposals, the board shall award a contract to the
design-buil der determned to offer the best value to the public in

accordance wth evaluation criteria set forth in the request for
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proposal s, of which price nmust be one, but not necessarily the
only, criterion.

(e) If the board accepts a proposal other than the
| owest dol | ar proposal actually submtted, the board shall enter
on its mnutes detailed calculations and a narrative sumary
showi ng why the accepted proposal was determ ned to provide the
best value, and the board shall state specifically on its m nutes
the justification for its award.

(4) Al facilities that are governed by this section nust be
desi gned and constructed to equal or exceed the current
I nternational Code Council Fam |y of Codes applicable to
commercial construction in force at the time of contracting. Al
private contractors or private entities contracting or performng
under this section nust conply at all tinmes with all applicable
| aws, codes and other |egal requirenents pertaining to the
proj ect.

(5 (a) A public official or enployee of a state agency who
has duties or responsibilities related to the contracting,
constructing, |leasing, acquiring or operating of a facility under
this section may not becone an enpl oyee, consultant or contract
vendor to a private entity providing such facility or services to
the state for a period of one (1) year after the date of
term nation of the person's public service or state enpl oynent.

(b) Any person violating this subsection shall be
guilty of a m sdeneanor and punished by a fine of not |ess than
Fi ve Hundred Dol |l ars ($500.00) nor nore than One Thousand Dol | ars
($1, 000. 00) .

SECTION 3. Section 37-101-43, M ssissippi Code of 1972, is
amended as foll ows:

37-101-43. (a) Except as otherw se provided in Section

37-101-44, before entering into or awardi ng any such | ease

contract under the provisions of Section 37-101-41, the Board of
Trustees of State Institutions of Hi gher Learning shall cause the
interested state-supported institution upon which a facility is
proposed to be constructed to select and submt three (3)
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architects to the board. Thereupon, the board shall approve and
enpl oy an architect, who shall be paid by the interested
institution fromany funds available to the interested
institution. The architect, under the direction of the interested
institution, shall prepare conplete plans and specifications for
the facility desired to be constructed on the | eased property.

Upon conpl etion of the plans and specifications and the
approval thereof by the board, and before entering into any | ease
contract, the board shall cause to be published once a week for at
| east three (3) consecutive weeks and not |ess than twenty-one
(21) days in at |east one (1) newspaper having a general
circulation in the county in which the interested institution is
| ocated and in one (1) newspaper with a general statew de
circulation, a notice inviting bids or proposals for the |easing,
construction and | easing back of the |and and constructed
facility, the facility to be constructed in accordance with the
pl ans and specifications. The notice shall distinctly state the
thing to be done, and invite seal ed proposals, to be filed with
the board, to do the thing to be done. The notice shall contain
the follow ng specific provisions, together with such others as
the board in its discretion deens appropriate, to wit: bids shal
be acconpanied by a bid security evidenced by a certified or
cashier's check or bid-bond payable to the board in a sum of not
| ess than five percent (5% of the gross construction cost of the
facility to be constructed as estimted by the board and the bids
shall contain proof satisfactory to the board of interim and
permanent financing. The board shall state in the notice when
construction shall comrence. The bid shall contain the proposed
contractor's certificate of responsibility nunber and bidder's
license. 1In all cases, before the notice shall be published, the
pl ans and specifications shall be filed with the board and also in
the office of the president of the interested institution, there
to remain.

The board shall award the | ease contract to the | owest and
best bidder, who will conply with the ternms inposed by the
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contract docunents. At the tinme of the awardi ng of the | ease
contract the successful bidder shall enter into bond with
sufficient sureties, to be approved by the board, in such penalty
as may be fixed by the board, but in no case to be less than the
estimated gross construction cost of the facility to be
constructed as estimated by the board, conditioned for the pronpt,
proper and efficient performance of the contract. The bond shal
be made by an authorized corporate surety bondi ng conpany.

The * * * bid security herein provided for shall be forfeited if

t he successful bidder fails to enter into | ease contract and
commence construction wthin the tine limtation set forth in the
notice. At such time, and sinultaneously wth the signing of the
contract, the successful bidder shall deposit a sum of noney, in
cash or certified or cashier's check, not less than the bid
security previously deposited as bid security to reinburse the
interested institution for all suns expended by it for
architectural services and ot her expenditures of the board and
interested institution connected with the bided | ease contract, of
whi ch such ot her anticipated expenditures notice is to be given to
bidder in the notice. The bid security posted by an unsuccessf ul
bi dder shall be refunded to him

(b) Pursuant to the authority granted under Section

37-101-44, the requirenents of paragraph (a) of this section shal

not apply to the Board of Trustees of State Institutions of Higher

Learning to grant to universities the authority to contract with a

single entity for privately financed design and construction of

facilities on the university's canpus.

SECTION 4. Section 37-101-41, M ssissippi Code of 1972, is
anended as foll ows:

37-101-41. (a) Except as otherw se provided in paragraph

(b) of this section, the Board of Trustees of State Institutions

of Higher Learning is hereby authorized and enpowered to | ease to
private individuals or corporations, for a termnot exceeding
thirty-one (31) years, any land at any of the follow ng
state-supported institutions: Mssissippi State University of
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Agricul ture and Applied Science, Jackson State University,

M ssissippi Valley State University, Alcorn State University,

Uni versity of Southern M ssissippi, Mssissippi University for
Wnmen and Delta State University, for the purpose of erecting
housi ng and dormtory facilities thereon for active faculty and
students. The housing facilities shall be constructed thereon by
private financing, and shall be |eased back to the board for use
by the concerned state-supported institution of higher |earning.
The | ease shall contain a provision permtting the board to
purchase the building | ocated thereon for the sumof One Dol l ar
($1.00) after payment by the board of all sums of noney due under
sai d | ease.

(b) Pursuant to the authority granted under Section

37-101-44, the Board of Trustees of State Institutions of Hi gher

Learning nay grant authority to universities to |ease to private

i ndividuals or corporations, for a termnot exceeding thirty-one

(31) years, any land at the university, for the purpose of

erecting facilities thereon for active faculty and students. The

facilities shall be constructed thereon by private financing, and

shall be | eased back to the board for use by the university. The

| ease shall contain a provision permtting the board to purchase

the facilities |located thereon for the sumof One Dollar ($1.00)

after paynent by the board of all suns of noney due under said

| ease.

SECTION 5. Section 31-7-13, M ssissippi Code of 1972, is
amended as foll ows:

31-7-13. Al agencies and governing authorities shal
purchase their commodities and printing; contract for garbage
col l ection or disposal; contract for solid waste collection or
di sposal ; contract for sewage collection or disposal; contract for
public construction; and contract for rentals as herein provided.

(a) Bidding procedure for purchases not over $3,500. 00.
Pur chases which do not involve an expenditure of nore than Three
Thousand Five Hundred Dol lars ($3,500.00), exclusive of freight or
shi ppi ng charges, may be nade w thout advertising or otherw se
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requesting conpetitive bids. However, nothing contained in this
paragraph (a) shall be construed to prohibit any agency or
governing authority from establishing procedures which require
conpetitive bids on purchases of Three Thousand Five Hundred
Dol I ars ($3,500.00) or |ess.

(b) Bidding procedure for purchases over $3,500.00 but
not over $15, 000.00. Purchases which involve an expenditure of
nore than Three Thousand Five Hundred Dol lars ($3,500.00) but not
nore than Fifteen Thousand Dol |l ars ($15, 000. 00), exclusive of
frei ght and shipping charges may be nmade fromthe | owest and best
bi dder wi t hout publishing or posting advertisenment for bids,
provided at least two (2) conpetitive witten bids have been
obt ai ned. Any governing authority purchasi ng commodities pursuant
to this paragraph (b) may authorize its purchasing agent, or his
designee, with regard to governing authorities other than
counties, or its purchase clerk, or his designee, with regard to
counties, to accept the |l owest and best conpetitive witten bid.
Such aut horization shall be made in witing by the governing
authority and shall be maintained on file in the primary office of
t he agency and recorded in the official mnutes of the governing
authority, as appropriate. The purchasing agent or the purchase
clerk, or their designee, as the case may be, and not the
governing authority, shall be liable for any penalties and/or
damages as may be inposed by |law for any act or om ssion of the
pur chasi ng agent or purchase clerk, or their designee,
constituting a violation of law in accepting any bid w thout
approval by the governing authority. The term "conpetitive
witten bid" shall nmean a bid submitted on a bid form furnished by
t he buyi ng agency or governing authority and signed by authorized
personnel representing the vendor, or a bid submtted on a
vendor's letterhead or identifiable bid formand signed by
aut hori zed personnel representing the vendor. "Conpetitive" shal
nean that the bids are devel oped based upon conparabl e
identification of the needs and are devel oped i ndependently and

w t hout know edge of other bids or prospective bids. Bids may be
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submtted by facsimle, electronic mail or other generally
accepted nethod of information distribution. Bids submtted by
el ectronic transm ssion shall not require the signature of the
vendor's representative unless required by agencies or governing
authorities.

(c) Bidding procedure for purchases over $15, 000. 00.

(i) Publication requirement. Purchases which

i nvol ve an expenditure of nore than Fifteen Thousand Dol |l ars
($15, 000. 00), exclusive of freight and shipping charges, may be
made fromthe | owest and best bidder after advertising for
conpetitive sealed bids once each week for two (2) consecutive
weeks in a regular newspaper published in the county or
muni cipality in which such agency or governing authority is
| ocated. The date as published for the bid opening shall not be
| ess than seven (7) working days after the |last published notice;
however, if the purchase involves a construction project in which
the estimated cost is in excess of Fifteen Thousand Dol l ars
($15, 000. 00), such bids shall not be opened in less than fifteen
(15) working days after the last notice is published and the
notice for the purchase of such construction shall be published
once each week for two (2) consecutive weeks. The notice of
intention to |l et contracts or purchase equi pnment shall state the
time and place at which bids shall be received, |list the contracts
to be made or types of equi pnent or supplies to be purchased, and,
if all plans and/or specifications are not published, refer to the
pl ans and/or specifications on file. |If there is no newspaper
published in the county or nunicipality, then such notice shall be
gi ven by posting sane at the courthouse, or for nmunicipalities at
the city hall, and at two (2) other public places in the county or
muni ci pality, and al so by publication once each week for two (2)
consecutive weeks in sone newspaper having a general circul ation
in the county or nmunicipality in the above provided manner. On
the sane date that the notice is submtted to the newspaper for
publication, the agency or governing authority involved shall mail
witten notice to, or provide electronic notification to the main
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office of the M ssissippi Contract Procurenent Center that
contains the sane information as that in the published notice.

(i1) Bidding process anmendnent procedure. |f al
pl ans and/ or specifications are published in the notification,
then the plans and/or specifications my not be amended. If al
pl ans and/ or specifications are not published in the notification,
then anmendnents to the plans/specifications, bid opening date, bid
opening tinme and place may be made, provided that the agency or
governing authority maintains a list of all prospective bidders
who are known to have received a copy of the bid docunents and al
such prospective bidders are sent copies of all anendnents. This
notification of amendnents nay be made via mail, facsimle,
electronic mail or other generally accepted nethod of infornmation
distribution. No addendumto bid specifications nmay be issued
within two (2) working days of the tine established for the
recei pt of bids unless such addendum al so anends the bid opening
to a date not less than five (5 working days after the date of
t he addendum

(tiit) Fling requirenent. 1In all cases involving
governing authorities, before the notice shall be published or
posted, the plans or specifications for the construction or
equi pnrent bei ng sought shall be filed with the clerk of the board
of the governing authority. 1In addition to these requirenents, a
bid file shall be established which shall indicate those vendors
to whom such solicitations and specifications were issued, and
such file shall also contain such information as is pertinent to
t he bid.

(itv) Specification restrictions.

1. Specifications pertinent to such bidding
shall be witten so as not to exclude conparabl e equi pnent of
donmestic manufacture. However, if valid justification is
presented, the Departnent of Finance and Adm nistration or the
board of a governing authority nay approve a request for specific
equi pnent necessary to performa specific job. Further, such
justification, when placed on the mnutes of the board of a
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governing authority, may serve as authority for that governing
authority to wite specifications to require a specific item of
equi pnent needed to performa specific job. |In addition to these
requi renents, fromand after July 1, 1990, vendors of relocatable
cl assroons and the specifications for the purchase of such

rel ocatabl e cl assroons published by | ocal school boards shall neet
all pertinent regulations of the State Board of Educati on,

i ncluding prior approval of such bid by the State Departnent of
Educat i on.

2. Specifications for construction projects
may i nclude an all owance for commodities, equipnent, furniture,
construction materials or systens in which prospective bidders are
instructed to include in their bids specified anmounts for such
itenms so long as the allowance itens are acquired by the vendor in
a commercially reasonabl e manner and approved by the
agency/ governing authority. Such acquisitions shall not be nade
to circunvent the public purchasing |aws.

(v) Agencies and governing authorities may
establi sh secure procedures by which bids may be submtted via
el ectroni ¢ neans.

(d) Lowest and best bid decision procedure.

(i) Decision procedure. Purchases may be nade
fromthe | owest and best bidder. 1In determning the | owest and
best bid, freight and shipping charges shall be incl uded.
Life-cycle costing, total cost bids, warranties, guaranteed
buy- back provisions and ot her rel evant provisions may be incl uded
in the best bid calculation. Al best bid procedures for state
agencies nmust be in conpliance with regul ati ons established by the
Department of Finance and Adm nistration. |f any governing
authority accepts a bid other than the |lowest bid actually
submtted, it shall place on its mnutes detailed cal culations and
narrative sunmary show ng that the accepted bid was determned to
be the | owest and best bid, including the dollar anmount of the

accepted bid and the dollar anmobunt of the | owest bid. No agency
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or governing authority shall accept a bid based on itens not
included in the specifications.

(i1) Decision procedure for Certified Purchasing
Ofices. In addition to the decision procedure set forth in
paragraph (d)(i), Certified Purchasing Ofices may al so use the
foll ow ng procedure: Purchases may be nade fromthe bidder
offering the best value. |In determ ning the best val ue bid,
frei ght and shi pping charges shall be included. Life-cycle
costing, total cost bids, warranties, guaranteed buy-back
provi si ons, docunented previous experience, training costs and
ot her rel evant provisions may be included in the best val ue
calculation. This provision shall authorize Certified Purchasing
Ofices to utilize a Request For Proposals (RFP) process when
purchasi ng commodities. All best value procedures for state
agencies nmust be in conpliance with regul ati ons established by the
Depart ment of Finance and Adm nistration. No agency or governing
authority shall accept a bid based on itens or criteria not
included in the specifications.

(ti1) Construction project negotiations authority.
If the | owest and best bid is not nore than ten percent (10%
above the anmount of funds allocated for a public construction or
renovation project, then the agency or governing authority shal
be permtted to negotiate with the | owest bidder in order to enter
into a contract for an amount not to exceed the funds all ocat ed.

(e) Lease-purchase authorization. For the purposes of

this section, the term"equi pnent" shall nean equi pnment, furniture
and, if applicable, associated software and ot her applicable
direct costs associated with the acquisition. Any |ease-purchase
of equi pnent which an agency is not required to | ease-purchase
under the nmaster |ease-purchase program pursuant to Section
31-7-10 and any | ease-purchase of equi pnment which a governing
authority elects to | ease-purchase nmay be acquired by a
| ease- purchase agreenent under this paragraph (e). Lease-purchase
financing may al so be obtained fromthe vendor or froma

third-party source after having solicited and obtained at | east
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two (2) witten conpetitive bids, as defined in paragraph (b) of
this section, for such financing w thout advertising for such
bids. Solicitation for the bids for financing may occur before or
after acceptance of bids for the purchase of such equi pnent or,
where no such bids for purchase are required, at any tinme before
the purchase thereof. No such | ease-purchase agreenent shall be
for an annual rate of interest which is greater than the overal
maxi muminterest rate to maturity on general obligation

i ndebt edness perm tted under Section 75-17-101, and the term of
such | ease-purchase agreenent shall not exceed the useful |ife of
equi pnent covered thereby as determ ned according to the upper
limt of the asset depreciation range (ADR) guidelines for the

Cl ass Life Asset Depreciation Range System established by the

I nternal Revenue Service pursuant to the United States Internal
Revenue Code and regul ations thereunder as in effect on Decenber
31, 1980, or conparabl e depreciation guidelines with respect to
any equi pnment not covered by ADR guidelines. Any |ease-purchase
agreenent entered into pursuant to this paragraph (e) may contain
any of the terns and conditions which a master | ease-purchase
agreenent may contain under the provisions of Section 31-7-10(5),
and shall contain an annual allocation dependency cl ause
substantially simlar to that set forth in Section 31-7-10(8).
Each agency or governing authority entering into a | ease-purchase
transaction pursuant to this paragraph (e) shall maintain with
respect to each such | ease-purchase transaction the sane
information as required to be maintained by the Departnent of

Fi nance and Adm ni stration pursuant to Section 31-7-10(13).
However, nothing contained in this section shall be construed to
permt agencies to acquire itens of equipnment with a total
acquisition cost in the aggregate of |ess than Ten Thousand
Dol l ars ($10,000.00) by a single | ease-purchase transaction. Al
equi pnent, and the purchase thereof by any |essor, acquired by

| ease- purchase under this paragraph and all | ease-purchase
paynments with respect thereto shall be exenpt fromall M ssissipp

sal es, use and ad valoremtaxes. Interest paid on any
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| ease- purchase agreenent under this section shall be exenpt from
State of M ssissippi incone taxation.

(f) Alternate bid authorization. Wen necessary to
ensure ready availability of commodities for public works and the
tinmely conpletion of public projects, no nore than two (2)
alternate bids may be accepted by a governing authority for
comodities. No purchases may be nmade through use of such
alternate bids procedure unless the | owest and best bidder cannot
deliver the commpdities contained in his bid. In that event,
pur chases of such commodities may be made fromone (1) of the
bi dders whose bid was accepted as an alternate.

(g) Construction contract change authorization. 1In the
event a determnation is nmade by an agency or governing authority
after a construction contract is let that changes or nodifications
to the original contract are necessary or would better serve the
pur pose of the agency or the governing authority, such agency or
governing authority may, in its discretion, order such changes
pertaining to the construction that are necessary under the
ci rcunstances without the necessity of further public bids;
provi ded that such change shall be made in a comrercially
reasonabl e manner and shall not be made to circunvent the public
purchasing statutes. In addition to any other authorized person,
the architect or engineer hired by an agency or governing
authority with respect to any public construction contract shal
have the authority, when granted by an agency or governing
authority, to authorize changes or nodifications to the original
contract without the necessity of prior approval of the agency or
governing authority when any such change or nodification is |ess
than one percent (1% of the total contract anount. The agency or
governing authority may limt the nunber, manner or frequency of
such energency changes or nodifications.

(h) Petrol eum purchase alternative. |In addition to
ot her nethods of purchasing authorized in this chapter, when any
agency or governing authority shall have a need for gas, diesel
fuel, oils and/or other petrol eum products in excess of the anount
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set forth in paragraph (a) of this section, such agency or
governi ng authority may purchase the commpdity after having
solicited and obtained at |east two (2) conpetitive witten bids,
as defined in paragraph (b) of this section. If tw (2)
conpetitive witten bids are not obtained, the entity shall conply
with the procedures set forth in paragraph (c) of this section.
In the event any agency or governing authority shall have
advertised for bids for the purchase of gas, diesel fuel, oils and
ot her petrol eum products and coal and no acceptable bids can be
obt ai ned, such agency or governing authority is authorized and
directed to enter into any negotiations necessary to secure the
| owest and best contract available for the purchase of such
comodi ties.

(i) Road construction petrol eum products price
adj ust nent cl ause aut horization. Any agency or governing
authority authorized to enter into contracts for the construction,
mai nt enance, surfacing or repair of highways, roads or streets,
may include in its bid proposal and contract docunents a price
adj ustnment clause with relation to the cost to the contractor,
i ncl udi ng taxes, based upon an industry-w de cost index, of
petrol eum products including asphalt used in the perfornmance or
execution of the contract or in the production or manufacture of
materials for use in such performance. Such industry-w de index
shal | be established and published nonthly by the M ssissipp
Departnent of Transportation with a copy thereof to be mail ed,
upon request, to the clerks of the governing authority of each
muni cipality and the clerks of each board of supervisors
t hroughout the state. The price adjustnent clause shall be based
on the cost of such petrol eum products only and shall not incl ude
any additional profit or overhead as part of the adjustnent. The
bi d proposals or docunent contract shall contain the basis and
nmet hods of adjusting unit prices for the change in the cost of
such petrol eum products.

(j) State agency energency purchase procedure. |If the

governing board or the executive head, or his designee, of any
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agency of the state shall determ ne that an energency exists in
regard to the purchase of any commodities or repair contracts, so
that the delay incident to giving opportunity for conpetitive
bi ddi ng woul d be detrinental to the interests of the state, then
the provisions herein for conpetitive bidding shall not apply and
t he head of such agency shall be authorized to nmake the purchase
or repair. Total purchases so nade shall only be for the purpose
of neeting needs created by the emergency situation. In the event
such executive head is responsible to an agency board, at the
neeting next follow ng the enmergency purchase, docunentation of
t he purchase, including a description of the commodity purchased,
the purchase price thereof and the nature of the energency shal
be presented to the board and placed on the m nutes of the board
of such agency. The head of such agency, or his designee, shall,
at the earliest possible date followi ng such energency purchase,
file wwth the Departnent of Finance and Adm nistration (i) a
statenent explaining the conditions and circunstances of the
energency, which shall include a detailed description of the
events leading up to the situation and the negative inpact to the
entity if the purchase is made follow ng the statutory
requi renents set forth in paragraph (a), (b) or (c) of this
section, and (ii) a certified copy of the appropriate m nutes of
the board of such agency, if applicable. On or before Septenber 1
of each year, the State Auditor shall prepare and deliver to the
Senate Fees, Sal aries and Adm nistration Commttee, the House Fees
and Salaries of Public Oficers Conmttee and the Joint
Legi sl ative Budget Committee a report containing a |list of al
state agency energency purchases and supporting docunentation for
each energency purchase.

(k) Governing authority enmergency purchase procedure.
| f the governing authority, or the governing authority acting
through its designee, shall determ ne that an energency exists in
regard to the purchase of any commodities or repair contracts, so
that the delay incident to giving opportunity for conpetitive
bi ddi ng woul d be detrinmental to the interest of the governing
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authority, then the provisions herein for conpetitive bidding
shall not apply and any officer or agent of such governing
authority having general or special authority therefor in making
such purchase or repair shall approve the bill presented therefor,
and he shall certify in witing thereon from whom such purchase
was made, or with whom such a repair contract was nmade. At the
board neeting next follow ng the energency purchase or repair
contract, docunentation of the purchase or repair contract,
i ncluding a description of the cormmodity purchased, the price
t hereof and the nature of the enmergency shall be presented to the
board and shall be placed on the m nutes of the board of such
governing authority.

(1) Hospital purchase, |ease-purchase and | ease
aut hori zati on.

(1) The comm ssioners or board of trustees of any
public hospital may contract with such | owest and best bidder for
t he purchase or |ease-purchase of any commobdity under a contract
of purchase or | ease-purchase agreenent whose obligatory paynent
ternms do not exceed five (5) years.

(i1i) In addition to the authority granted in
subparagraph (i) of this paragraph (1), the comm ssioners or board
of trustees is authorized to enter into contracts for the | ease of
equi pnent or services, or both, which it considers necessary for
the proper care of patients if, inits opinion, it is not
financially feasible to purchase the necessary equi pnent or
services. Any such contract for the | ease of equipnent or
servi ces executed by the comm ssioners or board shall not exceed a
maxi mum of five (5) years' duration and shall include a
cancel l ati on cl ause based on unavailability of funds. |f such
cancel lation clause is exercised, there shall be no further
liability on the part of the |essee. Any such contract for the
| ease of equi pnment or services executed on behalf of the
conm ssioners or board that conplies with the provisions of this
subparagraph (ii) shall be excepted fromthe bid requirenents set
forth in this section.
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(m Exceptions from bidding requirenents. Excepted
frombid requirenents are:

(i) Purchasing agreenents approved by departnent.
Pur chasi ng agreenents, contracts and maxi mum price regul ati ons
executed or approved by the Departnent of Finance and
Adm ni stration.

(i11) CQutside equipnment repairs. Repairs to
equi pnent, when such repairs are nmade by repair facilities in the
private sector; however, engines, transm ssions, rear axles and/or
ot her such conponents shall not be included in this exenption when
replaced as a conplete unit instead of being repaired and the need
for such total conponent replacenent is known before di sassenbly
of the component; however, invoices identifying the equipnent,
specific repairs nade, parts identified by nunber and nane,
supplies used in such repairs, and the nunber of hours of [|abor
and costs therefor shall be required for the paynent for such
repairs.

(ii1) In-house equi pnent repairs. Purchases of
parts for repairs to equipnment, when such repairs are nmade by
personnel of the agency or governing authority; however, entire
assenbl i es, such as engines or transm ssions, shall not be
included in this exenption when the entire assenbly is being
repl aced instead of being repaired.

(tv) Raw gravel or dirt. Raw unprocessed deposits
of gravel or fill dirt which are to be renoved and transported by
t he purchaser.

(v) Governnental equipnent auctions. Motor
vehi cl es or other equi pnent purchased froma federal agency or
authority, another governing authority or state agency of the
State of M ssissippi, or any governing authority or state agency
of another state at a public auction held for the purpose of
di sposi ng of such vehicles or other equipnent. Any purchase by a
governing authority under the exenption authorized by this
subpar agraph (v) shall require advance authorization spread upon
the m nutes of the governing authority to include the listing of
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743 the itemor itens authorized to be purchased and the maxi num bid
744 authorized to be paid for each itemor itens.

745 (vi) Intergovernnental sales and transfers.

746 Purchases, sales, transfers or trades by governing authorities or
747 state agencies when such purchases, sales, transfers or trades are
748 nmade by a private treaty agreenent or through neans of

749 negotiation, fromany federal agency or authority, another

750 governing authority or state agency of the State of M ssissippi,
751 or any state agency or governing authority of another state.

752 Nothing in this section shall permt such purchases through public
753 auction except as provided for in subparagraph (v) of this

754 section. It is the intent of this section to allow governnental
755 entities to dispose of and/or purchase commodities from ot her

756 governnental entities at a price that is agreed to by both

757 parties. This shall allow for purchases and/or sales at prices
758 which may be determined to be bel ow the market value if the

759 selling entity determ nes that the sale at bel ow market value is
760 in the best interest of the taxpayers of the state. Governing

761 authorities shall place the terns of the agreenment and any

762 justification on the mnutes, and state agencies shall obtain

763 approval fromthe Departnment of Finance and Adm ni stration, prior
764 to releasing or taking possession of the commodities.

765 (vii) Perishable supplies or food. Perishable

766 supplies or food purchased for use in connection with hospitals,
767 the school |unch prograns, honmemaki ng prograns and for the feeding
768 of county or nunicipal prisoners.

769 (viii) Single source itens. Nonconpetitive itens
770 available fromone (1) source only. In connection with the

771 purchase of nonconpetitive itens only available fromone (1)

772 source, a certification of the conditions and circunstances

773 requiring the purchase shall be filed by the agency with the

774 Departnent of Finance and Adm nistration and by the governing

775 authority with the board of the governing authority. Upon receipt
776 of that certification the Departnent of Finance and Adm nistration

777 or the board of the governing authority, as the case nmay be, my,
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in witing, authorize the purchase, which authority shall be noted
on the mnutes of the body at the next regular neeting thereafter.
In those situations, a governing authority is not required to
obtain the approval of the Departnent of Finance and

Adm ni stration.

(i1 x) Waste disposal facility construction
contracts. Construction of incinerators and other facilities for
di sposal of solid wastes in which products either generated
therein, such as steam or recovered therefrom such as materials
for recycling, are to be sold or otherw se di sposed of; however,
in constructing such facilities, a governing authority or agency
shall publicly issue requests for proposals, advertised for in the
same manner as provided herein for seeking bids for public
construction projects, concerning the design, construction,
owner shi p, operation and/or maintenance of such facilities,
wherei n such requests for proposals when issued shall contain
terms and conditions relating to price, financial responsibility,
technol ogy, environnental conpatibility, |legal responsibilities
and such other matters as are determ ned by the governing
authority or agency to be appropriate for inclusion; and after
responses to the request for proposals have been duly received,
the governing authority or agency may select the nost qualified
proposal or proposals on the basis of price, technol ogy and ot her
relevant factors and from such proposals, but not limted to the
terms thereof, negotiate and enter contracts with one or nore of
the persons or firnms submtting proposals.

(x) Hospital group purchase contracts. Supplies,
comodi ties and equi pnment purchased by hospitals through group
purchase prograns pursuant to Section 31-7-38.

(xi) Information technol ogy products. Purchases
of information technol ogy products nmade by governing authorities
under the provisions of purchase schedul es, or contracts executed
or approved by the M ssissippi Departnment of Information
Technol ogy Services and designated for use by governing

aut horities.
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813 (xii) Energy efficiency services and equi pnent.
814 Energy efficiency services and equi pnent acquired by school

815 districts, community and junior colleges, institutions of higher
816 learning and state agencies or other applicable governnental

817 entities on a shared-savings, |ease or |ease-purchase basis

818 pursuant to Section 31-7-14.

819 (xiii) Municipal electrical utility system fuel
820 Purchases of coal and/or natural gas by municipally-owned electric
821 power generating systens that have the capacity to use both coa
822 and natural gas for the generation of electric power.

823 (xiv) Library books and other reference materials.
824 Purchases by libraries or for libraries of books and periodicals;
825 processed film video cassette tapes, filnmstrips and slides;

826 recorded audi o tapes, cassettes and diskettes; and any such itens
827 as would be used for teaching, research or other information

828 distribution; however, equi pnent such as projectors, recorders,
829 audio or video equipnent, and nonitor televisions are not exenpt
830 under this subparagraph.

831 (xv) Unmarked vehicles. Purchases of unmarked
832 vehicles when such purchases are nmade in accordance with

833 purchasing regul ati ons adopted by the Departnent of Finance and
834 Admnistration pursuant to Section 31-7-9(2).

835 (xvi) Election ballots. Purchases of ballots
836 printed pursuant to Section 23-15-351.

837 (xvii) Miltichannel interactive video systens.
838 Fromand after July 1, 1990, contracts by M ssissippi Authority
839 for Educational Television with any private educati onal

840 institution or private nonprofit organizati on whose purposes are
841 educational in regard to the construction, purchase, |ease or
842 | ease-purchase of facilities and equi pnent and the enpl oynent of
843 personnel for providing nultichannel interactive video systens
844 (ITSF) in the school districts of this state.

845 (xviii) Purchases of prison industry products.

846 From and after January 1, 1991, purchases nade by state agencies
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or governing authorities involving any itemthat is manufactured,
processed, grown or produced fromthe state's prison industries.

(xi x) Undercover operations equi pnent. Purchases
of surveillance equi pnment or any other high-tech equi pnment to be
used by | aw enforcenent agents in undercover operations, provided
that any such purchase shall be in conpliance with regul ations
establi shed by the Departnent of Finance and Adm ni stration.

(xx) Junior college books for rent. Purchases by
comunity or junior colleges of textbooks which are obtained for
t he purpose of renting such books to students as part of a book
service system

(xxi) Certain school district purchases.
Purchases of commobdities made by school districts fromvendors
wi th which any | evying authority of the school district, as
defined in Section 37-57-1, has contracted through conpetitive
bi ddi ng procedures for purchases of the sanme commoditi es.

(xxii) CGarbage, solid waste and sewage contracts.
Contracts for garbage collection or disposal, contracts for solid
waste collection or disposal and contracts for sewage coll ection
or disposal.

(xxiii) Municipal water tank maintenance
contracts. Professional maintenance programcontracts for the
repair or mai ntenance of nunicipal water tanks, which provide
pr of essi onal services needed to maintain nmunicipal water storage
tanks for a fixed annual fee for a duration of two (2) or nore
years.

(xxiv) Purchases of M ssissippi Industries for the
Bl i nd products. Purchases nade by state agencies or governing
authorities involving any itemthat is manufactured, processed or
produced by the M ssissippi Industries for the Blind.

(xxv) Purchases of state-adopted textbooks.

Pur chases of state-adopted textbooks by public school districts.

(xxvi) Certain purchases under the M ssissipp
Maj or Econom c Inpact Act. Contracts entered into pursuant to the
provi sions of Section 57-75-9(2) and (3).
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(xxvii) Used heavy or specialized machi nery or
equi pnent for installation of soil and water conservation
practices purchased at auction. Used heavy or specialized
machi nery or equi pnent used for the installation and
i npl enentation of soil and water conservation practices or
nmeasur es purchased subject to the restrictions provided in
Sections 69-27-331 through 69-27-341. Any purchase by the State
Soil and Water Conservation Comm ssion under the exenption
aut hori zed by this subparagraph shall require advance
aut hori zation spread upon the m nutes of the conm ssion to include
the listing of the itemor itens authorized to be purchased and
t he maxi mum bid authorized to be paid for each itemor itens.

(xxviii) Hospital |ease of equipnment or services.
Leases by hospitals of equipnment or services if the |leases are in
conpliance wth paragraph (I)(ii).

(xxi x) Purchases nmade pursuant to qualified
cooperative purchasing agreenents. Purchases nmade by certified
purchasi ng offices of state agencies or governing authorities
under cooperative purchasi ng agreenents previously approved by the
O fice of Purchasing and Travel and established by or for any
muni ci pality, county, parish or state governnent or the federa
governnent, provided that the notification to potenti al
contractors includes a clause that sets forth the availability of
t he cooperative purchasi ng agreenent to ot her governnental
entities. Such purchases shall only be made if the use of the
cooperative purchasing agreenents is determned to be in the best
interest of the governnental entity.

(xxx) School yearbooks. Purchases of school
year books by state agencies or governing authorities; provided,
however, that state agencies and governing authorities shall use
for these purchases the RFP process as set forth in the
M ssi ssi ppi Procurenent Manual adopted by the O fice of Purchasing

and Travel .
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(xxxi) Dual - phase design-build method * * * of

contracting. Contracts entered into the provisions of Section

31-7-13.1 or 37-101-44.

(n) Termcontract authorization. Al contracts for the
pur chase of:

(1) Al contracts for the purchase of comopdities,
equi pnent and public construction (including, but not limted to,
repair and mai ntenance), nmay be let for periods of not nore than
sixty (60) nonths in advance, subject to applicable statutory
provi sions prohibiting the letting of contracts during specified
periods near the end of ternms of office. Termcontracts for a
peri od exceedi ng twenty-four (24) nonths shall also be subject to
ratification or cancellation by governing authority boards taking
of fice subsequent to the governing authority board entering the
contract.

(i) Bid proposals and contracts may include price
adj ustnent clauses with relation to the cost to the contractor
based upon a nationally published industry-wi de or nationally
publ i shed and recogni zed cost index. The cost index used in a
price adjustnent clause shall be determ ned by the Departnent of
Fi nance and Adm nistration for the state agencies and by the
governi ng board for governing authorities. The bid proposal and
contract docunents utilizing a price adjustnent clause shal
contain the basis and nethod of adjusting unit prices for the
change in the cost of such commodities, equipnent and public
construction.

(o) Purchase | aw violation prohibition and vendor
penalty. No contract or purchase as herein authorized shall be
made for the purpose of circunmventing the provisions of this
section requiring conpetitive bids, nor shall it be lawful for any
person or concern to submt individual invoices for anmounts within
t hose authorized for a contract or purchase where the actual val ue
of the contract or compdity purchased exceeds the authorized
anount and the invoices therefor are split so as to appear to be

aut hori zed as purchases for which conpetitive bids are not
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requi red. Subm ssion of such invoices shall constitute a

m sdeneanor puni shable by a fine of not |ess than Five Hundred
Dol I ars ($500. 00) nor nore than One Thousand Dol lars ($1, 000.00),
or by inprisonnent for thirty (30) days in the county jail, or
both such fine and inprisonnent. |In addition, the claimor clains
submtted shall be forfeited.

(p) Electrical utility petroleum based equi pnent
purchase procedure. Wen in response to a proper advertisenent
therefor, no bid firmas to price is submtted to an electric
utility for power transfornmers, distribution transforners, power
breakers, reclosers or other articles containing a petroleum
product, the electric utility may accept the | owest and best bid
t herefor although the price is not firm

(gq) Fuel managenent system bi dding procedure. Any
governing authority or agency of the state shall, before
contracting for the services and products of a fuel nmanagenent or
fuel access system enter into negotiations with not fewer than
two (2) sellers of fuel managenent or fuel access systens for
conpetitive witten bids to provide the services and products for
the systens. |In the event that the governing authority or agency
cannot | ocate two (2) sellers of such systens or cannot obtain
bids fromtwo (2) sellers of such systens, it shall show proof
that it nade a diligent, good-faith effort to |ocate and negoti ate
with two (2) sellers of such systens. Such proof shall include,
but not be limted to, publications of a request for proposals and
|l etters soliciting negotiations and bids. For purposes of this
paragraph (q), a fuel managenent or fuel access systemis an
aut omat ed system of acquiring fuel for vehicles as well as
managenent reports detailing fuel use by vehicles and drivers, and
the term"conpetitive witten bid" shall have the neaning as
defined in paragraph (b) of this section. Governing authorities
and agenci es shall be exenpt fromthis process when contracting
for the services and products of a fuel managenent or fuel access
systens under the terns of a state contract established by the

O fice of Purchasing and Travel .
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(r) Solid waste contract proposal procedure. Before
entering into any contract for garbage collection or disposal,
contract for solid waste collection or disposal or contract for
sewage col l ection or disposal, which involves an expenditure of
nore than Fifty Thousand Dol |l ars ($50, 000.00), a governing
authority or agency shall issue publicly a request for proposals
concerning the specifications for such services which shall be
advertised for in the same manner as provided in this section for
seeki ng bids for purchases which involve an expenditure of nore
than the anount provided in paragraph (c) of this section. Any
request for proposals when issued shall contain terns and
conditions relating to price, financial responsibility,
technol ogy, legal responsibilities and other relevant factors as
are determ ned by the governing authority or agency to be
appropriate for inclusion; all factors determ ned rel evant by the
governing authority or agency or required by this paragraph (r)
shall be duly included in the advertisenent to elicit proposals.
After responses to the request for proposals have been duly
recei ved, the governing authority or agency shall select the nost
qual i fied proposal or proposals on the basis of price, technol ogy
and other relevant factors and from such proposals, but not
limted to the terns thereof, negotiate and enter contracts with
one or nore of the persons or firnms submtting proposals. |If the
governing authority or agency deens none of the proposals to be
qualified or otherw se acceptable, the request for proposals
process may be reinitiated. Notw thstanding any other provisions
of this paragraph, where a county with at least thirty-five
t housand (35,000) nor nore than forty thousand (40, 000)
popul ati on, according to the 1990 federal decennial census, owns
or operates a solid waste landfill, the governing authorities of
any other county or municipality may contract with the governing
authorities of the county owning or operating the landfill,
pursuant to a resolution duly adopted and spread upon the m nutes
of each governing authority involved, for garbage or solid waste
col l ection or disposal services through contract negotiati ons.
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(s) Mnority set-aside authorization. Notw thstanding
any provision of this section to the contrary, any agency or
governing authority, by order placed on its mnutes, may, inits
di scretion, set aside not nore than twenty percent (20% of its
antici pated annual expenditures for the purchase of commodities
frommnority businesses; however, all such set-aside purchases
shall conply wth all purchasing regulations pronul gated by the
Depart ment of Finance and Adm ni stration and shall be subject to
bid requirements under this section. Set-aside purchases for
whi ch conpetitive bids are required shall be nmade fromthe | owest
and best mnority business bidder. For the purposes of this
paragraph, the term"mnority business" neans a business which is
owned by a majority of persons who are United States citizens or
per manent resident aliens (as defined by the Imm gration and
Nat uralization Service) of the United States, and who are Asian,
Bl ack, Hi spanic or Native Anerican, according to the follow ng
definitions:

(i) "Asian" neans persons having origins in any of
the original people of the Far East, Southeast Asia, the |Indian
subcontinent, or the Pacific Islands.

(i1) "Black™ nmeans persons having origins in any
bl ack racial group of Africa.

(tiit) "Hi spanic" neans persons of Spanish or
Portuguese culture with origins in Mexico, South or Central
Anmerica, or the Caribbean Islands, regardl ess of race.

(iv) "Native American" nmeans persons having
origins in any of the original people of North America, including
Anmerican I ndians, Eskinbs and Al euts.

(t) Construction punch list restriction. The
architect, engineer or other representative designated by the
agency or governing authority that is contracting for public
construction or renovation may prepare and submt to the
contractor only one (1) prelimnary punch list of itens that do

not neet the contract requirenents at the tine of substantial
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conpletion and one (1) final list immediately before final
conpl etion and final paynent.

(u) Purchase authorization clarification. Nothing in
this section shall be construed as authorizing any purchase not
aut hori zed by | aw.

SECTION 6. Section 31-11-3, M ssissippi Code of 1972, is
amended as foll ows:

31-11-3. (1) The Departnent of Finance and Adm ni stration
for the purposes of carrying out the provisions of this chapter,
in addition to all other rights and powers granted by |aw, shal
have full power and authority to enploy and conpensate architects
or ot her enployees necessary for the purpose of making
i nspections, preparing plans and specifications, supervising the
erection of any buildings, and naeking any repairs or additions as
may be determ ned by the Departnent of Finance and Adm nistration
to be necessary, pursuant to the rules and regul ati ons of the
State Personnel Board. The departnent shall have entire control
and supervision of, and determ ne what, if any, buildings,
additions, repairs or inprovenents are to be nmade under the

provi sions of this chapter, pursuant to regul ati ons adopted by the

Publ i c Procurenent Review Board.

(2) The departnent shall have full power to erect buildings,
make repairs, additions or inprovenents, and buy material s,
supplies and equi pnent for any of the institutions or departnents

of the state pursuant to regul ati ons adopted by the Public

Procurenment Review Board. In addition to other powers conferred,
the departnent shall have full power and authority as directed by
the Legislature, or when funds have been appropriated for its use
for these purposes, to:

(a) Build a state office building;

(b) Build suitable plants or buildings for the use and
housi ng of any state schools or institutions, including the
buil di ng of plants or buildings for new state schools or

institutions, as provided for by the Legislature;
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(c) Provide state aid for the construction of school
bui | di ngs;

(d) Pronote and devel op the training of returned
veterans of the United States in all sorts of educational and
vocational learning to be supplied by the proper educational
institution of the State of Mssissippi, and in so doing allocate
noni es appropriated to it for these purposes to the Governor for
use by himin setting up, nmaintaining and operating an office and
enpl oying a state director of on-the-job training for veterans and
t he personnel necessary in carrying out Public Law No. 346 of the
United States;

(e) Build and equip a hospital and adm nistration
building at the M ssissippi State Penitentiary;

(f) Build and equip additional buildings and wards at
t he Boswel| Retardation Center;

(g) Construct a sewage di sposal and treatnent plant at
the state insane hospital, and in so doing acquire additional |and
as may be necessary, and to exercise the right of em nent domain
in the acquisition of this |and,

(h) Build and equip the M ssissippi central market and
purchase or acquire by em nent domain, if necessary, any |ands
needed for this purpose;

(1) Build and equip suitable facilities for a training
and enpl oying center for the blind;

(j) Build and equip a gymmasi um at Col unbi a Trai ni ng
School ;

(k) Approve or disapprove the expenditure of any noney
appropriated by the Legislature when authorized by the bill making
t he appropriation;

(I') Expend nonies appropriated to it in paying the
state's part of the cost of any street paving;

(m Sell and convey state | ands when authorized by the
Legi sl ature, cause said |ands to be properly surveyed and pl atted,
execute all deeds or other legal instrunents, and do any and al
other things required to effectively carry out the purpose and
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intent of the Legislature. Any transaction which involves state
| ands under the provisions of this paragraph shall be done in a
manner consistent with the provisions of Section 29-1-1;

(n) Collect and receive fromeducational institutions
of the State of M ssissippi nonies required to be paid by these
institutions to the state in carrying out any veterans'
educati onal prograns;

(o) Purchase lands for building sites, or as additions
to building sites, for the erection of buildings and ot her
facilities which the departnent is authorized to erect, and
denoli sh and di spose of old buildings, when necessary for the
proper construction of new buildings. Any transaction which
i nvol ves state | ands under the provisions of this paragraph shal
be done in a manner consistent with the provisions of Section
29-1-1;

(p) Obtain business property insurance with a
deducti ble of not |ess than One Hundred Thousand Dol | ars
($100, 000. 00) on state-owned buil di ngs under the nmanagenent and
control of the departnent; and

(q) In consultation with and approval by the Chairnen
of the Public Property Conmttees of the Senate and the House of
Representatives, enter into contracts for the purpose of providing
par ki ng spaces for state enpl oyees who work in the Wol folk
Building, the Carroll Gartin Justice Building or the Walter
Sillers Ofice Building. The provisions of this paragraph (q)
shall stand repealed on July 1, 2010.

(3) The departnent shall survey state-owned and
state-utilized buildings to establish an estimate of the costs of
architectural alterations, pursuant to the Anericans Wth
Disabilities Act of 1990, 42 USCS, Section 12111 et seq. The
departnment shall establish priorities for nmaking the identified
architectural alterations and shall nmake known to the Legislative
Budget O fice and to the Legislature the required cost to
effectuate such alterations. To neet the requirenments of this

section, the departnent shall use standards of accessibility that
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are at |least as stringent as any applicable federal requirenents
and may consi der:

(a) Federal mninmmguidelines and requirenents issued
by the United States Architectural and Transportation Barriers
Conpl i ance Board and standards issued by other federal agencies;

(b) The criteria contained in the Amrerican Standard
Speci fications for Mking Buildings Accessible and Usabl e by the
Physi cal | y Handi capped and any anmendnents thereto as approved by
the Anerican Standards Associ ation, Incorporated (ANSI Standards);

(c) Design manuals;

(d) Applicable federal guidelines;

(e) Current literature in the field;

(f) Applicable safety standards; and

(g) Any applicable environnmental inpact statenents.

(4) The departnent shall observe the provisions of Section
31-5-23, in letting contracts and shall use M ssissippi products,

i ncludi ng paint, varnish and | acquer which contain as vehicles
tung oil and either ester gumor nodified resin (wth rosin as the
princi pal base of constituents), and turpentine shall be used as a
sol vent or thinner, where these products are avail able at a cost
not to exceed the cost of products grown, produced, prepared, nade
or manufactured outside of the State of M ssi ssippi.

(5) The departnent shall have authority to accept grants,
| oans or donations fromthe United States governnent or from any
ot her sources for the purpose of matching funds in carrying out
the provisions of this chapter.

(6) The departnent shall build a wheelchair ranp at the War
Menorial Building which conplies with all applicable federal |aws,
regul ati ons and specifications regardi ng wheel chair ranps.

(7) The departnent shall review and preapprove al
architectural or engineering service contracts entered into by any
state agency, institution, conm ssion, board or authority
regardl ess of the source of funding used to defray the costs of
the construction or renovation project for which services are to

be obtained. The provisions of this subsection (7) shall not
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apply to any architectural or engineering contract paid for by
sel f-generated funds of any of the state institutions of higher

| earning, nor shall they apply to conmunity coll ege projects that
are funded fromlocal funds or other nonstate sources which are
out side the Departnent of Finance and Admi nistration's
appropriations or as directed by the Legislature. The provisions
of this subsection (7) shall not apply to any construction or
design projects of the State MIlitary Departnent that are funded
fromfederal funds or other nonstate sources.

(8) The departnent shall have the authority to obtain
annually fromthe state institutions of higher |earning
information on all building, construction and renovation projects
i ncluding duties, responsibilities and costs of any architect or
engi neer hired by any such institutions.

(9 * * * As an alternative to other nethods of awarding
contracts as prescribed by |law, the departnent may el ect to use

the nethod of contracting for construction projects set out in

Section 31-7-13.1.

* * %

SECTION 7. Section 65-1-85, M ssissippi Code of 1972, is
anended as foll ows:

65-1-85. (1) Al contracts by or on behalf of the
comm ssion for the purchase of materials, equipnent and supplies
shall be made in conpliance with Section 31-7-1 et seq. Al
contracts by or on behalf of the conm ssion for construction,
reconstruction or other public work authorized to be done under
the provisions of this chapter, except maintenance, shall be nade
by the executive director, subject to the approval of the
conmmi ssion, only upon conpetitive bids after due advertisenent as
follows, to wit:

(a) Advertisenent for bids shall be in accordance with
such rules and regulations, in addition to those herein provided,
as may be adopted therefor by the comm ssion, and the conm ssion
is authorized and enpowered to nake and pronul gate such rul es and
regul ations as it may deem proper, to provide and adopt standard
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specifications for road and bridge construction, and to anmend such
rules and regulations fromtine to tine.

(b) The advertisenent shall be inserted tw ce, being
once a week for two (2) successive weeks in a newspaper published
at the seat of governnent in Jackson, M ssissippi, having a
general circulation throughout the state, and no letting shall be
| ess than fourteen (14) days nor nore than sixty (60) days after
the publication of the first notice of such letting, and notices
of such letting may be placed in a netropolitan paper or national
trade publication.

(c) Before advertising for such work, the executive
director shall cause to be prepared and filed in the depart nent
detail ed plans and specifications covering the work proposed to be
done and copies of the plans and specifications shall be subject
to inspection by any citizen during all office hours and nade
available to all prospective bidders upon such reasonable terns
and conditions as may be required by the conm ssion. A fee shal
be charged equal to the cost of producing a copy of any such plans
and specifications.

(d) Al such contracts shall be let to a responsible
bi dder with the | owest and best bid, and a record of all bids
received for construction and reconstruction shall be preserved.

(e) Each bid for such a construction and reconstruction
contract nust be acconpanied by a cashier's check, a certified
check or bidders bond executed by a surety conpany authorized to
do business in the State of Mssissippi, in the principal anount
of not less than five percent (5% of the bid, guaranteeing that
the bidder will give bond and enter into a contract for the
faithful performance of the contract according to plans and
specifications on file.

(f) Bonds shall be required of the successful bidder in
an anount equal to the contract price. The contract price shal
nean the entire cost of the particular contract let. In the event
change orders are nmade after the execution of a contract which
results in increasing the total contract price, additional bond in
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t he anobunt of the increased cost may be required. The surety or
sureties on such bonds shall be a surety conpany or surety
conpani es aut horized to do business in the State of M ssissippi,
all bonds to be payable to the State of M ssissippi and to be
conditioned for the pronpt, faithful and efficient performance of
the contract according to plans and specifications, and for the
pronpt paynent of all persons furnishing |abor, material,

equi pnent and supplies therefor. Such bonds shall be subject to
the additional obligation that the principal and surety or
sureties executing the sane shall be liable to the state in a
civil action instituted by the state at the instance of the

conmmi ssion or any officer of the state authorized in such cases,
for double any anmount in noney or property the state nay | ose or
be overcharged or otherw se defrauded of by reason of any w ongful
or crimnal act, if any, of the contractor, his agent or

enpl oyees.

(2) Wth respect to equipnment used in the construction,
reconstruction or other public work authorized to be done under
the provisions of this chapter: the word "equipnent,” in addition
to all equipnment incorporated into or fully consunmed in connection
W th such project, shall include the reasonabl e value of the use
of all equipnent of every kind and character and all accessories
and attachnents thereto which are reasonably necessary to be used
and which are used in carrying out the performance of the
contract, and the reasonable value of the use thereof, during the
period of time the sanme are used in carrying out the performnce
of the contract, shall be the anbunt as agreed upon by the persons
furni shing the equi pnent and those using the sane to be paid
t herefor, which anount, however, shall not be in excess of the
maxi mum current rates and charges allowable for |easing or renting
as specified in Section 65-7-95; the word "l abor"” shall include
all work perfornmed in repairing equi pnent used in carrying out the
performance of the contract, which repair |abor is reasonably
necessary to the efficient operation of said equipnment; and the
words "materials" and "supplies" shall include all repair parts
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installed in or on equi pnment used in carrying out the performance
of the contract, which repair parts are reasonably necessary to
the efficient operation of said equipnent.

(3) The executive director, subject to the approval of the
comm ssion, shall have the right to reject any and all bids,
whet her such right is reserved in the notice or not.

(4) The comm ssion may require the pre-qualification of any
and all bidders and the failure to conply with pre-qualification
requi renents nmay be the basis for the rejection of any bid by the
conmmi ssion. The comm ssion may require the pre-qualification of
any and all subcontractors before they are approved to participate
in any contract awarded under this section.

(5) The comm ssion may adopt rules and regul ations for the
termnation of any previously awarded contract which is not tinely
proceedi ng toward conpletion. The failure of a contractor to
conply with such rules and reqgul ations shall be a | awful basis for
the conmmssion to termnate the contract with such contractor. In
the event of a term nation under such rules and regul ations, the
contractor shall not be entitled to any paynent, benefit or
damages beyond the cost of the work actually conpl eted.

(6) Any contract for construction or paving of any highway
may be entered into for any cost which does not exceed the anpunt
of funds that may be nmade avail abl e therefor through bond issues
or fromother sources of revenue, and the letting of contracts for
such construction or paving shall not necessarily be delayed unti l
the funds are actually on hand, provided authorization for the
i ssuance of necessary bonds has been granted by | aw to suppl enent
ot her anticipated revenue, or when the departnent certifies to the
Depart ment of Finance and Adm nistration and the Legislative
Budget O fice that projected receipts of funds by the departnent
wll be sufficient to pay such contracts as they becone due and
the Departnent of Finance and Admi nistration determ nes that the
projections are reasonable and receipts will be sufficient to pay
the contracts as they becone due. The Departnent of Finance and
Adm ni stration shall spread such determnation on its m nutes
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prior to the letting of any contracts based on projected receipts.
Not hing in this subsection shall prohibit the issuance of bonds,
whi ch have been authorized, at any tine in the discretion of the
State Bond Comm ssion, nor to prevent investnment of surplus funds
in United States governnent bonds or State of M ssissippi bonds as
presently authorized by Section 12, Chapter 312, Laws of 1956.

(7) Al other contracts for work to be done under the
provi sions of this chapter and for the purchase of materials,
equi pnent and supplies to be used as provided for in this chapter
shall be made in conpliance with Section 31-7-1 et seq.

(8) The comm ssion shall not enpower or authorize the
executive director, or any one or nore of its nmenbers, or any
engi neer or other person to let or nmake contracts for the
construction or repair of public roads, or building bridges, or
for the purchase of nmaterial, equipnent or supplies contrary to
the provisions of this chapter as set forth in this section,
except in cases of flood or other cases of energency where the
public interest requires that the work be done or the materials,
equi pnent or supplies be purchased w thout the delay incident to
advertising for conpetitive bids. Such energency contracts may be
made wi t hout advertisenent under such rules and regul ations as the
comm ssi on may prescribe.

(9) The executive director, subject to the approval of the
commi ssion, is authorized to negotiate and nake agreenents with
communi ties and/or civic organi zations for |andscapi ng,
beautification and mai nt enance of hi ghway rights-of-way; however,
nothing in this subsection shall be construed as authorization for
the executive director or conmssion to participate in such a
project to an extent greater than the average cost for naintenance
of shoul ders, backsl opes and nedi an areas with respect thereto.

(10) The executive director may negotiate and enter into
contracts with private parties for the nowi ng of grass and
trimm ng of vegetation on the rights-of-way of state highways

whenever such practice is possible and cost effective.
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(11) (a) As an alternative to the nmethod of awarding
contracts as otherw se provided in this section, the comm ssion
may use the design-build nmethod of contracting for the foll ow ng:

(i) Projects for the M ssissippi Devel opnent
Aut hority pursuant to agreenents between both governnent al
entities;

(i1i) Any project with an estimted cost of not
nore than Ten MIlion Dollars ($10, 000, 000.00), not to exceed two
(2) projects per fiscal year; and

(tii1) Any project which has an estimted cost of
nore than Fifty MIlion Dollars ($50,000,000.00), not to exceed
one (1) project per fiscal year.

(b) As used in this subsection, the term "design-build"
met hod of contracting neans a contract that conbines the design
and construction phases of a project into a single contract and
the contractor is required to satisfactorily perform at a
m ni mum both the design and construction of the project.

(c) The comm ssion shall establish detailed criteria
for the selection of the successful design-build contractor in
each request for design-build proposals. The evaluation of the
selection commttee is a public record and shall be maintained for
a mninumof ten (10) years after project conpletion.

(d) The comm ssion shall maintain detailed records on
projects separate and apart fromits regular record keeping. The
comm ssion shall file a report to the Legislature evaluating the
design-build nmethod of contracting by conparing it to the lowbid
met hod of contracting. At a mninum the report nust include:

(i) The managenent goal s and objectives for the
desi gn-buil d system of nmanagenent;

(i1i) A conplete description of the conponents of
t he desi gn-build nanagenent system including a description of the
systemthe departnent put into place on all projects nanaged under
the systemto insure that it has the conplete information on
hi ghway segnent costs and to insure proper analysis of any
proposal the comm ssion receives froma highway contractor;
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(ti1) The accountability systens the
Transportation Departnent established to nonitor any design-build
project's conpliance with specific goals and objectives for the
proj ect;

(iv) The outcone of any project or any interim
report on an ongoing project |let under a design-build managenent
system showi ng conpliance with the goals, objectives, policies and
procedures the departnment set for the project; and

(v) The nmethod used by the departnent to sel ect
projects to be Il et under the design-build system of nmanagenent and
all other systens, policies and procedures that the departnent
consi dered as necessary conponents to a design-build managenent
system

(e) Al contracts |let under the provisions of this
subsection shall be subject to oversight and review by the State
Auditor. The State Auditor shall file a report with the
Legi sl ature on or before January 1 of each year detailing his
findings wwth regard to any contract |let or project performed in
violation of the provisions of this subsection. The actual and
necessary expenses incurred by the State Auditor in conplying with
this paragraph (e) shall be paid for and reinbursed by the
M ssi ssi ppi Departnent of Transportation out of funds nade
avail able for the contract or contracts |let and project or
proj ects perforned.

(f) As an alternative to the authority granted to the

comm ssion in this subsection, the conm ssion nay elect to use the

nmet hod of contracting for construction projects set out in Section

31-7-13.1.

SECTION 8. This act shall take effect and be in force from
and after July 1, 2006.

Further, amend by striking the title inits entirety and

inserting in lieu thereof the foll ow ng:

AN ACT TO CREATE NEW SECTI ON 31-7-13.1, M SSI SSI PPI CCDE OF
1972, TO AUTHORI ZE AND PRESCRI BE THE PROCEDURES FOR USI NG THE
DUAL- PHASE DESI G\-BU LD METHOD OF CONSTRUCTI ON CONTRACTI NG TO
PROVI DE THAT A TWO- PHASE PROCEDURE FOR AWARDI NG A CONTRACT MJST BE

H B. 992
PACE 41



PRRRRRRRRE
OCONOUIRWNRLOWO®OOU

ADOPTED FOR EACH PROPCSED DUAL- PHASE DESI G\ BUI LD PRQJECT; TO
PRESCRI BE THE PROCEDURES TO BE FOLLOWED FOR EACH PHASE, TO AMEND
SECTI ONS 31-11-3 AND 65-1-85, M SSI SSI PPl COCDE OF 1972, TO CONFORM
TO THE PRECEDI NG PROVI SI ONS; TO CREATE A NEW SECTI ON TO BE
CODI FI ED AS SECTI ON 37-101-44, M SSI SSI PPI CODE OF 1972, TO
AUTHORI ZE THE BOARD OF TRUSTEES TO AUTHORI ZE UNI VERSI TI ES TO
CONTRACT WTH A SINGLE ENTITY FOR THE DESI GN AND CONSTRUCTI ON OF
FACI LI TI ES AT UNI VERSI TI ES; TO AMEND SECTI ON 37-101-43,

M SSI SSI PPI CODE OF 1972, IN CONFORM TY THERETGO, TO AMEND SECTI ON
37-101-41, M SSISSI PPI CODE OF 1972, TO AUTHORI ZE THE BQOARD OF
TRUSTEES TO AUTHORI ZE UNI VERSI TI ES TO LEASE LAND AT THE UNI VERSI TY
FOR THE CONSTRUCTI ON OF FACI LI TI ES BY PRI VATE FI NANCI NG, TO AMEND
SECTI ON 31-7-13, M SSISSI PPI CODE OF 1972, TO EXEMPT FROM STATE
Bl D REQUI REMENTS CONTRACTS FOR THE DUAL- PHASE DESI GN-BUI LD METHCD
OF CONFORM TY; AND FOR RELATED PURPCSES.

SS26\ HB992A. 2J

John O G bert
Secretary of the Senate
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