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Adopted
COMMITTEE AMENDMENT NO 1 PROPOSED TO

Senate Bill No. 2804

BY: Committee

Amend by striking all after the enacting clause and inserting

inlieu thereof the follow ng:

SECTION 1. Section 31-7-14, M ssissippi Code of 1972, is
amended as foll ows:

31-7-14. (1) (a) For purposes of this section, the
foll ow ng words and phrases shall have the neani ng ascri bed
herein, unless the context clearly indicates otherw se:

(i) "Division" neans the Energy D vision of the

M ssi ssi ppi Devel opnent Aut hority.

(ii) "Energy services" or "energy efficient

servi ces" neans energy efficiency equi pnent, services relating to

the installation, operation and naintenance of equi pnent and
i nprovenents reasonably required to existing or new equi pnent and

exi sting or new i nprovenents and facilities including, but not

limted to, heating, ventilation and air conditioning systens,

| i ghting, w ndows, insulation and energy managenent controls, life

safety nmeasures that provide |long-term operating-cost reductions,

bui | di ng operation prograns that reduce operating costs, other

ener gy-conservation-rel ated i nprovenents, including inprovenents

or equi pnent related to renewabl e energy, water and other natural

resources conservation, including accuracy and neasurenent of
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wat er distribution and/or consunption, and other equipnent,

services and i nprovenents providing energy efficiency as
determ ned by the division.

(iii1) "Energy performance contract" neans an
agreenent to provide energy services * * *.  The * * * savings are
guaranteed by the performance of the contractor and can be used to
repay the cost of the project.

(iv) "Energy services contract" nmeans an agreenent
to provide energy services * * *.  Paynents for the contract are
not contingent upon the actual savings realized fromthe
equi pnent .

(v) "Entity" nmeans the board of trustees of any
public school district, junior college, institution of higher
| earning, publicly owned hospital, state agency or governing
authority of this chapter.

(vi) "Shared savings contract” neans an agreenent
where the contractor and the entity each receive a pre-agreed
percentage or dollar value of the energy cost savings over the
life of the contract.

(vii) "Reduce operating costs" neans elimnation

of future expenses or avoi dance of future replacenent expenditures

as a result of new equi pnent installed or services perforned. A

contract that otherw se satisfies the requirenents of this section

shal|l satisfy the requirenents allow ng use of an energy

performance or shared savings contract even if the sol e expense

being elimnated i s nmai nt enance expense.

(b) An entity may enter into a | ease, energy services
contract or |ease-purchase contracts for energy efficiency
equi pnent, services relating to the installation, operation and
mai nt enance of equi pnment or inprovenents reasonably required to

exi sting or new equi pnent and exi sting or new i nprovenents and
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facilities and shall contract in accordance with the follow ng
provi si ons:

(1) An entity shall publicly issue requests for
proposal s, advertised in the sane manner as provided in Section
31-7-13 for seeking conpetitive seal ed bids, concerning the
provi sion of energy efficiency services relating to the
installation, operation and nai ntenance of equi pnent, i nprovenents
reasonably required to existing or new equi pnent and existing or

new i nprovenents and facilities or the design, installation,

owner shi p, operation and mai ntenance of energy efficiency

equi pnent. Those requests for proposals shall contain terns and
conditions relating to subm ssion of proposals, evaluation and
sel ection of proposals, financial terns, |legal responsibilities,
and any other matters as the entity determ nes to be appropriate
for inclusion.

(1i1) Upon receiving responses to the request for
proposals, the entity nmay select the nost qualified proposal or
proposal s on the basis of experience and qualifications of the
proposers, the technical approach, the financial arrangenents, the
overall benefits to the entity and any other relevant factors
determ ned to be appropriate.

(itii1) An entity shall negotiate and enter into
contracts with the person, persons, firmor firns submtting the
proposal selected as the nost qualified under this section.

(iv) Al contracts nust contain the foll ow ng
annual all ocation dependency clause: The continuation of this
contract is contingent upon the appropriation of funds to fulfil
the requirenents of the contract by the Legislature or other
budgeting authority. |If the Legislature or other budgeting
authority fails to appropriate sufficient nonies to provide for
the continuation of the contract, the contract shall term nate on

the last day of the fiscal year for which appropriations were
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made. The term nation shall be w thout penalty or expense to the
entity of any kind whatsoever, except as to the portions of
paynents for which funds were appropri ated.

(v) The annual rate of interest paid under any
| ease- purchase agreenent authorized by this section shall not
exceed the maximuminterest rate to maturity on general obligation
i ndebt edness perm tted under Section 75-17-101.

(vi) The maxi mum | ease-purchase termfor any
equi pnent acqui red under this section shall not exceed the useful
life of that equi pnent as determ ned according to the upper limt
of the asset depreciation range (ADR) guidelines for the O ass
Li fe Asset Depreciation Range System established by the |Internal
Revenue Service under the United States Internal Revenue Code and
the regul ations thereunder as in effect on Decenber 31, 1980, or
conpar abl e depreci ation guidelines wth respect to any equi pnent
not covered by ADR gui delines.

(vii) This subsection shall, with respect to the
procurenent of energy efficiency services and/or equi pnent,
supersede any contradi ctory or conflicting provisions of Chapter
7, Title 31, M ssissippi Code of 1972, and other |aws with respect
to awardi ng public contracts.

(2) (a) The division may contract with a party sel ected
under this subsection to provide financing to entities and private
"nonprofit" hospitals, to purchase energy efficiency equi pnent,
services relating to the installation, operation and nai ntenance
of equi pnent or inprovenents reasonably required to existing or

new equi pnent and exi sting or new i nprovenents and facilities or

an energy saving performance contract, energy services contract,
or | ease-purchase basis. Any energy efficiency |ease financing
contract entered into by the division before May 15, 1992, shal

be valid and binding when the contract was entered into under this

subsecti on.
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(b) The entities and private "nonprofit" hospitals that
decide to contract for energy efficiency equi pnent, services
relating to the installation, operation and mai ntenance of
equi pnent or inprovenents reasonably required to existing or new

equi pnent and existing or new i nprovenents and facilities on a

| ease, energy services contract or |ease-purchase basis, nmay
request financial assistance fromthe division.

(c) The provisions of any energy efficiency
| ease- purchase agreenents authorized under this subsection shal
conply with the requirenents of subparagraphs (1)(b)(iv) and (v)
of this section. The termof any energy services performnce
contract, energy services contract, |ease or |ease-purchase
agreenent for energy efficiency services and/or equi pnent entered
into under this section shall not exceed fifteen (15) years.

(d) Any entity or private "nonprofit" hospital having
approval of the division nay borrow noney in anticipation of
entering into a | ease-purchase agreenent pursuant to subsection
(2)(b) of this section. Any borrowi ng may be upon terns and
conditions as may be agreed upon by the borrow ng entity and the
party advancing interimfunds; however, the principal on any
borrowi ng shall be repaid within a period of tinme not to exceed
one hundred eighty (180) days. In borrow ng noney under this
subparagraph, it is not necessary to publish notice of intention
to do so or to secure the consent of the qualified electors,
either by election or otherwise. Any borrowi ng may be negoti ated
between the parties and is not required to be publicly bid, may be
evi denced by negoti able notes or |ease and shall not be consi dered
when conputing any limtation of indebtedness of the borrow ng
entity established by law. The principal, interest and costs of
incurring any borrowi ng shall not exceed the principal anount of

the final contract or agreenent approved by the division, and
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accepted by the borrowi ng entity, under subsection (2)(b) of this
section.

(e) This subsection shall, with respect to the
procurenent of energy efficiency services and/or equi pnent,
supersede the provisions of any contradictory or conflicting
provi sions of Chapter 7, Title 31, M ssissippi Code of 1972, and
other laws with respect to awardi ng public contracts.

(3) Al |ease-purchase agreenents authorized by this section
and the incone fromthose agreenents shall be exenpt from al
taxation within the State of M ssissippi, except gift, transfer
and i nheritance taxes.

(4) (a) An entity may contract for energy efficiency
equi pnment services relating to the installation, operation or
mai nt enance of equi pnment or inprovenents reasonably required to
exi sting or new equi pnment and existing or new inprovenents and
facilities on a shared savings basis or performance basis.

(b) If an entity decides to enter into a contract for
energy efficiency equi pnent, services relating to the
installation, operation or maintenance of equi pnment or
i nprovenents reasonably required to existing or new equi pnent and

exi sting or new inprovenents and facilities on a shared savi ngs

basis or performance basis, the entity shall issue a request for
proposal s or a request for qualifications, as determ ned necessary
by the division, in the same manner as prescribed under subsection
(1)(b) of this section. The entity shall notify the division in
witing. The final contract shall be approved by the division.

(c) The terns of any shared savings or perfornance
contract for efficiency services and/or equi pnent entered into
under this section may not exceed fifteen (15) years.

(d) The ternms of any shared savings or perfornance
contract entered into under this section nust contain a guarantee

of savings clause fromthe conpany providing energy efficiency
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equi pnent services relating to the installation, operation and

mai nt enance of equi pnment or inprovenents reasonably required to
exi sting or new equi pnment and existing or new inprovenents and

facilities.

(5) By Septenber 1 of each year, each entity that receives
financial assistance through the energy efficiency | ease program
shall annually report to the division its energy usage by neter in
dol l ars and consunption by fuel type for the previous fiscal year.

(6) The contract may be construed to provide flexibility to

public agencies in structuring agreenents entered i nto hereunder

so that econom c benefits may be nmaxi m zed.

SECTION 2. This act shall take effect and be in force from
and after its passage.
Further, amend by striking the title inits entirety and

inserting in lieu thereof the foll ow ng:

AN ACT TO AMEND SECTI ON 31-7-14, M SSI SSI PPl CODE OF 1972, TO
REVI SE THE DEFI NI TI ON OF "ENERGY EFFI Cl ENT SERVI CES' FOR THE
PURPOSES OF CONTRACTI NG FOR OR LEASI NG ENERGY EFFI CI ENCY EQUI PVENT
OR ENERGY SERVI CES BY PUBLI C ENTI TI ES; AND FOR RELATED PURPCSES.
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