M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Senat or (s) Robertson To:  Finance

SENATE BI LL NO. 3002

AN ACT TO AMEND SECTI ON 27-65-5, M SSI SSI PPI CODE OF 1972, TO
PROVI DE THAT "WHOLESALE SALES' UNDER THE SALES TAX LAW APPLY TO
SALES OF BOXES, CRATES, CARTONS, CANS, BOITLES AND OTHER PACKAG NG
MATERI ALS TO A RETAI LER OR RETAI L CUSTOM PROCESSOR FOR USE AS A
CONTAI NER TO ACCOMPANY GOODS SOLD BY THE RETAI LER OR CUSTOM
PROCESSOR, WHERE OMNERSHI P, RATHER THAN PCSSESSI ON, OF THE BOXES,
CRATES, CARTONS, CANS, BOTTLES AND OTHER PACKAG NG MATERI ALS
PASSES TO THE CUSTOMER AT THE TI ME OF SALE OF THE GOODS OR
SERVI CES CONTAI NED THEREIN, TO AMEND SECTI ON 27-65-101,

M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT SALES OF BOXES, CRATES,
CARTONS, CANS, BOITLES AND OTHER PACKAG NG MATERI ALS TO A RETAI LER
OR RETAI L CUSTOM PROCESSOR FOR USE AS A CONTAI NER OR SHI PPI NG
MATERI AL TO ACCOVPANY GOODS SOLD BY THE MANUFACTURER OR
VWHOLESALER, WHERE OMERSHI P, RATHER THAN POSSESSI ON, OF THE BOXES,
CRATES, CARTONS, CANS, BOTTLES AND OTHER PACKAG NG MATERI ALS
PASSES TO THE CUSTOMER AT THE TI ME OF SALE OF THE GOCDS CONTAI NED
THEREI' N, SHALL BE EXEMPT FROM SALES TAXATI ON; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-65-5, M ssissippi Code of 1972, is
amended as foll ows:

27-65-5. "Wol esal er,” "jobber"™ or "distributor”™ means a
person doing a regularly organi zed whol esal e or jobbing business,
known to the trade as such, and selling to licensed retail dealers
or other whol esalers for resale in the regul ar course of business.
This classification has no bearing on rates of tax due under this
chapter, each sale or part of sales being taxable or exenpt
dependi ng upon the class in which it falls.

"Whol esal e sal es” shall apply to:

(1) A sale of tangi ble personal property taxable under
Sections 27-65-17 and 27-65-25 for resale in the regular line of
busi ness, when made in good faith to a retailer regularly selling
or renting that property and when said dealer is |icensed under

Section 27-65-27 of this chapter if located in this state.
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A sale of a service taxable under Section 27-65-23 for resale
in the regular line of business, when made to a regular dealer in
that service and when said dealer is |licensed under Section
27-65-27 of this chapter if located in this state, or a charge for
cust om processi ng rendered upon nerchandi se for resale or rental
by a dealer |licensed under Section 27-65-27.

A sal e of tel ecommunications services taxable under Section
27-65-19 for resale in the regular course of business, when nmade
to a regul ar tel econmunications provider of such service and such
provider is the holder of a permt issued under Section 27-65-27
and is located in this state or is providing tel econmuni cations
services in this state.

"Whol esal e sale"” shall not include a transacti on whereby
property is delivered to and collection for sane is nade from a
person that will consume the property rather than resell it even
though the billing is to a retailer.

Provi ded, however, that when a taxpayer sells nerchandi se and
has paid a rate equal to the retail rate of tax on the purchase
price to a wholesaler, the taxpayer nmay take credit for the tax
paid to the wholesaler fromthe tax due on the sale of the
nmer chandi se specifically included in his return to the
conmi ssi oner.

(2) A sale of tangible personal property (except sand
or gravel when sold by the producer thereof) or service which is
to becone a conponent part of a structure or inprovenent erected,
constructed, repaired, or nmade only when such sale is made to a
contractor taxable under Section 27-65-21 of this chapter on the
contract in which the conponent materials are to be used; and only
when the contractor holds a material purchase certificate as
requi red by Section 27-65-21 of this chapter.

(3) A sale of boxes, crates, cartons, cans, bottles and
ot her packaging materials to a retailer or retail custom processor

for use as a container to acconpany goods or services sold by said
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retailer or custom processor where ownership thereof will pass to
the custonmer at the tinme of sale of the goods or services
cont ai ned therein.

(4) The value of soft drinks and syrup withdrawn from
t he business by a manufacturer for sale at retail and food or
drink withdrawn by a manufacturer or whol esaler to be sold through
full service vendi ng machi nes for human consunpti on.

The quantity of property or services sold or the price at
which sold is inmmaterial in determ ning whether or not a sale is
at whol esale. Sales may be classed as whol esal e, or exenpt, only
if evidenced by proper and adequate records and invoices to
substantiate the whol esale rate or exenption fromthe tax on each
i ndi vi dual sal e.

The substantiation of the whol esal e sal es nust be by an
invoice clearly indicating the date, the nane and address of the
vendor and vendee, the itens sold and the price thereof. Such
proof of whol esal e sales shall be filed in chronol ogi cal order and
thus preserved for a period of three (3) years fromthe date of
sale. These records shall be subject to inspection by the
comm ssioner and his agents, at their discretion, for the
verification of returns filed by either the wholesaler or his
cust oners.

The substantiation of an exenpt sale nust be by an invoice
containing the sanme information as required for the whol esal e
sales. This requirenment shall apply equally to a retail er making
whol esal e or exenpt sal es.

Any failure to conply with all the above requirenents shal
subject the violator to the retail rate of tax on all such
vi ol ati ons.

SECTION 2. Section 27-65-101, M ssissippi Code of 1972, is
amended as fol |l ows:

27-65-101. (1) The exenptions fromthe provisions of this

chapter which are of an industrial nature or which are nore
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properly classified as industrial exenptions than any ot her
exenption classification of this chapter shall be confined to
t hose persons or property exenpted by this section or by the
provi sions of the Constitution of the United States or the State
of Mssissippi. No industrial exenption as now provided by any
ot her section except Section 57-3-33 shall be valid as against the
tax herein levied. Any subsequent industrial exenption fromthe
tax | evied hereunder shall be provided by anmendnent to this
section. No exenption provided in this section shall apply to
taxes levied by Section 27-65-15 or 27-65-21.

The tax levied by this chapter shall not apply to the
fol | ow ng:

(a) Sales of boxes, crates, cartons, cans, bottles and
ot her packaging materials to manufacturers and whol esal ers for use
as containers or shipping materials to acconpany goods sold by
sai d manufacturers or whol esal ers where ownership thereof wll
pass to the custoner at the tinme of sale of the goods contai ned
therein and sal es to anyone of containers or shipping materials
for use in ships engaged in international conmerce.

(b) Sales of raw materials, catalysts, processing
chem cal s, welding gases or other industrial processing gases
(except natural gas) to a manufacturer for use directly in
manuf acturing or processing a product for sale or rental or
repairing or reconditioning vessels or barges of fifty (50) tons
| oad di spl acenent and over. For the purposes of this exenption,
electricity used directly in the electrolysis process in the
production of sodiumchlorate shall be considered a raw materi al
This exenption shall not apply to any property used as fuel except
to the extent that such fuel conprises by-products which have no
mar ket val ue.

(c) The gross proceeds of sales of dry docks, offshore

drilling equipnent for use in oil exploitation or production,
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vessel s or barges of fifty (50) tons | oad displacenent and over,
when sold by the manufacturer or buil der thereof.

(d) Sales to commercial fishernen of commercial fishing
boats of over five (5) tons |oad displacenent and not nore than
fifty (50) tons | oad displacenent as registered with the United
States Coast Guard and |icensed by the M ssissippi Conm ssion on
Mari ne Resour ces.

(e) The gross incone fromrepairs to vessels and barges
engaged in foreign trade or interstate transportation.

(f) Sales of petroleumproducts to vessels or barges
for consunption in marine international comrerce or interstate
transportati on busi nesses.

(g Sales and rentals of rail rolling stock (and
conponent parts thereof) for ultimate use in interstate conmerce
and gross incone fromservices wth respect to manufacturing,
repairing, cleaning, altering, reconditioning or inproving such
rail rolling stock (and conmponent parts thereof).

(h) Sales of raw materials, catalysts, processing
chem cal s, welding gases or other industrial processing gases
(except natural gas) used or consuned directly in manufacturing,
repairing, cleaning, altering, reconditioning or inproving such
rail rolling stock (and conmponent parts thereof). This exenption
shall not apply to any property used as fuel.

(i) Sales of machinery or tools or repair parts
therefor or replacenents thereof, fuel or supplies used directly
i n manufacturing, converting or repairing ships, vessels or barges
of three thousand (3,000) tons | oad displacenent and over, but not
to include office and plant supplies or other equi pment not
directly used on the ship, vessel or barge being built, converted
or repaired. For purposes of this exenption, "ships, vessels or
barges” shall not include floating structures described in Section

27-65-18.
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(j) Sales of tangible personal property to persons
operating ships in international conmerce for use or consunption
on board such ships. This exenption shall be limted to cases in
whi ch procedures satisfactory to the conm ssioner, ensuring
against use in this state other than on such ships, are
est abl i shed.

(k) Sales of materials used in the construction of a
bui l ding, or any addition or inprovenent thereon, and sales of any
machi nery and equi pnment not later than three (3) nonths after the
conpl etion of construction of the building, or any addition
thereon, to be used therein, to qualified businesses, as defined
in Section 57-51-5, which are located in a county or portion
t hereof designated as an enterprise zone pursuant to Sections
57-51-1 through 57-51-15.

() Sales of materials used in the construction of a
bui l ding, or any addition or inprovenent thereon, and sales of any
machi nery and equi pnment not later than three (3) nonths after the
conpl etion of construction of the building, or any addition
thereon, to be used therein, to qualified businesses, as defined
in Section 57-54-5.

(m Inconme fromstorage and handling of perishable
goods by a public storage warehouse.

(n) The value of natural gas lawfully injected into the
earth for cycling, repressuring or lifting of oil, or lawfully
vented or flared in connection wth the production of oil;
however, if any gas so injected into the earth is sold for such
pur poses, then the gas so sold shall not be exenpt.

(o) The gross collections fromself-service comrerci al
| aundering, drying, cleaning and pressing equi pnent.

(p) Sales of materials used in the construction of a
bui Il ding, or any addition or inprovenent thereon, and sales of any
machi nery and equi pnment not later than three (3) nonths after the

conpl etion of construction of the building, or any addition
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thereon, to be used therein, to qualified conpanies, certified as
such by the M ssissippi Devel opnent Authority under Section
57-53- 1.

(q) Sales of conponent materials used in the
construction of a building, or any addition or inprovenent
t hereon, sales of machinery and equi pnent to be used therein, and
sal es of manufacturing or processing machi nery and equi pnent which
is permanently attached to the ground or to a pernmanent foundation
and which is not by its nature intended to be housed within a
buil ding structure, not later than three (3) nonths after the
initial start-up date, to permanent business enterprises engagi ng
i n manufacturing or processing in Tier Three areas (as such term
is defined in Section 57-73-21), which businesses are certified by
the State Tax Commi ssion as being eligible for the exenption
granted in this paragraph (q).

(r) Sales of conponent materials used in the
construction of a building, or any addition or inprovenent
t hereon, and sal es of any machi nery and equi pnent not |ater than
three (3) nonths after the conpletion of the building, addition or
i nprovenent thereon, to be used therein, for any conpany
establishing or transferring its national or regional headquarters
fromwithin or outside the State of M ssissippi and creating a
m nimumof thirty-five (35) jobs at the new headquarters in this
state. The Tax Comm ssion shall establish criteria and prescribe
procedures to determine if a conpany qualifies as a national or
regi onal headquarters for the purpose of receiving the exenption
provided in this paragraph.

(s) The gross proceeds fromthe sale of semtrailers,
trailers, boats, travel trailers, notorcycles and all-terrain
cycles if exported fromthis state within forty-eight (48) hours
and registered and first used in another state.

(t) Goss inconme fromthe storage and handling of

natural gas in underground salt donmes and in other underground
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reservoirs, caverns, structures and formations suitable for such
st or age.

(u) Sales of machinery and equi pnment to nonprofit
organi zations if the organization:

(i) Is tax-exenpt pursuant to Section 501(c)(4) of
the Internal Revenue Code of 1986, as anended;

(i1) Assists in the inplenentation of the national
contingency plan or area contingency plan, and which is created in
response to the requirenents of Title IV, Subtitle B of the Ol
Pol lution Act of 1990, Public Law 101-380; and

(ti1) Engages primarily in prograns to contain,
clean up and otherwise mtigate spills of oil or other substances
occurring in the United States coastal and tidal waters.

For purposes of this exenption, "machinery and equi pnent"”
nmeans any ocean-goi ng vessel s, barges, boons, skimrers and ot her
capital equi pnent used primarily in the operations of nonprofit
organi zations referred to herein.

(v) Sales or |leases of materials and equi pnent to
approved business enterprises as provided under the Gowh and
Prosperity Act.

(w Fromand after July 1, 2001, sales of pollution
control equi pnent to manufacturers or custom processors for
i ndustrial use. For the purposes of this exenption, "pollution
control equi pnent” neans equi pnent, devices, machinery or systens
used or acquired to prevent, control, nonitor or reduce air, water
or groundwater pollution, or solid or hazardous waste as required
by federal or state |aw or regul ation.

(x) Sales or leases to a manufacturer of notor vehicles
operating a project that has been certified by the M ssissipp
Maj or Econom c I npact Authority as a project as defined in Section
57-75-5(f)(iv)1l of machinery and equi pnent; special tooling such
as dies, nolds, jigs and simlar itens treated as special tooling

for federal inconme tax purposes; or repair parts therefor or
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replacenents thereof; repair services thereon; fuel, supplies,
electricity, coal and natural gas used directly in the manufacture
of notor vehicles or notor vehicle parts or used to provide
climate control for manufacturing areas.

(y) Sales or |eases of conponent materials, machinery
and equi pnrent used in the construction of a building, or any
addition or inprovenent thereon to an enterprise operating a
project that has been certified by the M ssissippi Mjor Economc
| npact Authority as a project as defined in Section
57-75-5(f)(iv)1l and any other sales or |leases required to
establish or operate such project.

(z) Sales of conponent materials and equipnent to a
busi ness enterprise as provided under Section 57-64-33.

(aa) The gross incone fromthe stripping and painting
of comercial aircraft engaged in foreign or interstate
transportation business.

(bb) Sales of production itens used in the production
of notion pictures such as film videotape; conponent buil ding
materials used in the construction of a set; nakeup; fabric used
as or in the making of costunes; clothing, including, shoes,
accessories and jewelry used as wardrobes; nmaterials used as set
dressing; materials used as props on a set or by an actor;
materials used in the creation of special effects; and expendabl e
itenms purchased for limted use by grip, electric and canera
departnents such as tape, fasteners and conpressed air. For the
pur poses of this paragraph (bb), the term"notion picture"” neans a
nationally distributed feature-length film video, television
series or comercial nmade in Mssissippi, in whole or in part, for
theatrical or television viewing or as a television pilot. The
term"notion picture” shall not include the production of
tel evision coverage of news and athletic events, or a film video,
tel evision series or conmmercial that contains any nmaterial or

performance defined in Section 97-29-103.
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(cc) Sales or leases to an enterprise owning or
operating a project that has been designated by the M ssissipp
Maj or Econom c I npact Authority as a project as defined in Section
57-75-5(f)(xviii) of machinery and equi pnent; special tooling such
as dies, nolds, jigs and simlar itens treated as special tooling
for federal inconme tax purposes; or repair parts therefor or
replacenents thereof; repair services thereon; fuel, supplies,
electricity, coal and natural gas used directly in the
manuf act uri ng/ producti on operations of the project or used to
provide climte control for manufacturing/production areas.

(dd) Sales or |eases of conmponent materials, nmachinery
and equi pnrent used in the construction of a building, or any
addition or inprovenent thereon to an enterprise owning or
operating a project that has been designated by the M ssissipp
Maj or Econom c I npact Authority as a project as defined in Section
57-75-5(f)(xviii) and any other sales or leases required to
establish or operate such project.

(ee) Sales of parts used in the repair and servicing of
aircraft not registered in M ssissippi engaged exclusively in the
busi ness of foreign or interstate transportation to busi nesses
engaged in aircraft repair and mai nt enance.

(ff) Sales of conponent nmaterials used in the
construction of a facility, or any addition or inprovenent
thereon, and sales or | eases of nmachinery and equi pnment not |ater
than three (3) nonths after the conpletion of construction of the
facility, or any addition or inprovenent thereto, to be used in
the building or any addition or inprovenent thereto, to a
per manent busi ness enterprise operating a data/information
enterprise in Tier Three areas (as such areas are designated in
accordance wth Section 57-73-21), neeting mninumcriteria
established by the M ssissippi Devel opment Authority.

(gg) Sales of conponent naterials used in the

construction of a facility, or any addition or inprovenent
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thereto, and sal es of machi nery and equi pnent not |ater than three
(3) nonths after the conpletion of construction of the facility,
or any addition or inprovenent thereto, to be used in the facility
or any addition or inprovenent thereto, to technol ogy intensive
enterprises for industrial purposes in Tier Three areas (as such
areas are designated in accordance wth Section 57-73-21), as
certified by the State Tax Comm ssion. For purposes of this
paragraph, an enterprise nust neet the criteria provided for in
Section 27-65-17(1)(f) in order to be considered a technol ogy
i ntensive enterprise.

(2) Sales of conponent materials used in the construction of
a building, or any addition or inprovenent thereon, sales of
machi nery and equi pnment to be used therein, and sal es of
manuf acturi ng or processing machi nery and equi pnment which is
permanently attached to the ground or to a pernmanent foundation
and which is not by its nature intended to be housed within a
buil ding structure, not later than three (3) nonths after the
initial start-up date, to permanent business enterprises engagi ng
in manufacturing or processing in Tier Two areas and Tier One
areas (as such areas are designated in accordance with Section
57-73-21), which businesses are certified by the State Tax
Comm ssion as being eligible for the exenption granted in this
par agraph, shall be exenpt fromone-half (1/2) of the taxes
i nposed on such transactions under this chapter.

(3) Sales of conponent materials used in the construction of
a facility, or any addition or inprovenent thereon, and sales or
| eases of machi nery and equi pnent not |ater than three (3) nonths
after the conpletion of construction of the facility, or any
addition or inprovenent thereto, to be used in the building or any
addition or inprovenent thereto, to a permanent business
enterprise operating a data/information enterprise in Tier Two
areas and Tier One areas (as such areas are designated in

accordance with Section 57-73-21), which businesses neet m ni num
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criteria established by the M ssissippi Devel opnent Authority,
shall be exenpt fromone-half (1/2) of the taxes inposed on such
transaction under this chapter.
(4) Sales of conponent materials used in the construction of
a facility, or any addition or inprovenent thereto, and sal es of
machi nery and equi pnment not later than three (3) nonths after the
conpl etion of construction of the facility, or any addition or
i nprovenent thereto, to be used in the building or any addition or
i nprovenent thereto, to technol ogy intensive enterprises for
i ndustrial purposes in Tier Two areas and Tier One areas (as such
areas are designated in accordance wth Section 57-73-21), which
busi nesses are certified by the State Tax Comm ssion as being
eligible for the exenption granted in this paragraph, shall be
exenpt fromone-half (1/2) of the taxes inposed on such
transactions under this chapter. For purposes of this subsection,
an enterprise nust neet the criteria provided for in Section
27-65-17(1)(f) in order to be considered a technol ogy intensive
enterprise.
(5) (a) For purposes of this subsection:

(1) "Telecomrunications enterprises" shall have
the nmeani ng ascribed to such termin Section 57-73-21;

(i1i) "Tier One areas" nean counties designated as
Tier One areas pursuant to Section 57-73-21

(tit) "Tier Two areas" mean counties designated as
Tier Two areas pursuant to Section 57-73-21

(tv) "Tier Three areas" nean counties designated
as Tier Three areas pursuant to Section 57-73-21; and

(v) "Equi pment used in the deploynent of broadband
t echnol ogi es" neans any equi pnent capabl e of being used for or in
connection with the transm ssion of information at a rate, prior
to taking into account the effects of any signal degradation, that
is not less than three hundred eighty-four (384) kilobits per

second in at |east one direction, including, but not limted to,
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asynchronous transfer node swi tches, digital subscriber |ine
access nultiplexers, routers, servers, nultiplexers, fiber optics
and rel ated equi pnent.

(b) Sales of equipnent to tel ecomunications
enterprises after June 30, 2003, and before July 1, 2013, that is
installed in Tier One areas and used in the deploynent of
br oadband technol ogi es shall be exenpt fromone-half (1/2) of the
t axes inposed on such transactions under this chapter.

(c) Sales of equipnent to tel ecomunications
enterprises after June 30, 2003, and before July 1, 2013, that is
installed in Tier Two and Tier Three areas and used in the
depl oynent of broadband technol ogi es shall be exenpt fromthe
taxes inposed on such transactions under this chapter.

SECTION 3. This act shall take effect and be in force from

and after July 1, 2006.

S. B. No. 3002 *SS02/R1219*
06/ SS02/ R1219 ST: Sales tax; "wholesale sales" apply to
PAGE 13 shi ppi ng cont ai ners when owner passes to the

custonmer at tine of sale (STC).



