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SENATE BI LL NO. 2970

AN ACT TO AMEND SECTI ON 63-17-57, M SSI SSI PPI CODE OF 1972,
TO PROVI DE THAT FROM AND AFTER JULY 1, 2006, APPO NTMENTS TO THE
M SSI SSI PPI MOTOR VEHI CLE COMM SSI ON SHALL BE MADE FROM THE FOUR
M SSI SSI PPl CONGRESSI ONAL DI STRI CTS ON A PHASED- I N BASI S; TO BRI NG
FORWARD SECTI ONS 63-17-55, 63-17-73, 63-17-95, 63-17-109 AND
63-17-119, M SSI SSI PPI CODE OF 1972; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 63-17-57, M ssissippi Code of 1972, is
amended as foll ows:

63-17-57. There is hereby created the M ssissippi Mtor
Vehi cl e Conmi ssion to be conmposed of eight (8) nmenmbers, one (1) of
whom shal | be appointed by the Attorney CGeneral fromthe state at
| arge for a termof four (4) years and one (1) of whom shall be
appointed by the Secretary of State fromthe state at large for a
termof four (4) years, and six (6) |licensees who shall be
appoi nted by the Governor, one (1) fromthe state at |arge and one
(1) fromeach of the five (5) congressional districts of this
state for terns of the following duration: the termof the nmenber
fromthe state at |large shall expire at the tine the incunbent
Governor's termexpires, the termof the nenber appointed fromthe
First Congressional District shall expire on June 30, 1973, the
termof the menber appointed fromthe Second Congressional
District shall expire on June 30, 1974, the term of the nenber
appointed fromthe Third Congressional District shall expire on
June 30, 1976, the termof the nmenber fromthe Fourth
Congressional District shall expire on June 30, 1977, and the term
of the menber appointed fromthe Fifth Congressional D strict
shall expire on June 30, 1978. Each nenber shall serve until his

successor is appointed and qualified. At the expiration of the
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termof the menber initially appointed by the Attorney Ceneral
each successor nenber shall be appointed for a termof four (4)
years by the incunbent Attorney General, and at the expiration of
the termof the nmenber appointed by the Secretary of State each
successor nenber shall be appointed for a termof four (4) years
by the incunbent Secretary. At the expiration of a termfor which
each of the initial appointnents of the Governor is nmade, each
successor nenber shall be appointed for a termof seven (7) years
except that the termof the nenber appointed fromthe state at

| arge shall be coterm nous with that of the Governor making the

appoi ntnment. The nenbers of the conmm ssion as constituted on July

1, 2006, who are appointed by the Governor and whose terns have

not expired shall serve the balance of their terns, after which

tinme the gubernatorial appointnents shall be nade as follows: The

Governor shall appoint one (1) nenber of the comm ssion from each

of the four (4) M ssissippi congressional districts as they

currently exist, and two (2) fromthe state at |large, and the

Governor shall make appointnments fromthe congressional district

having the smal |l est nunber of conm ssion nenbers until the

nmenber shi p i ncludes one (1) fromeach congressional district as

required.

One of the nenbers appointed fromthe state at |arge by the
Governor shall serve as chairman of the conm ssion and one (1) of
t he ot her nenbers appointed by the Governor shall be designated by
himto serve as vice chairman. |In the absence of the chairman at
any neeting of the conm ssion the vice chairman shall preside and
performthe duties of the chairnman.

In the event of a vacancy created by the death, resignation
or renoval of any nmenber of the conm ssion the vacancy shall be
filled by appointnent of the Governor, Attorney Ceneral or the
Secretary of State, as the case may be, for the unexpired portion
of the term Al appointnents hereunder shall be made with the

advi ce and consent of the Senate.
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SECTION 2. Section 63-17-55, M ssissippi Code of 1972, is
brought forward as foll ows:

63-17-55. The follow ng words, ternms and phrases, when used
in the M ssissippi Mtor Vehicle Comm ssion Law, shall have the
nmeani ngs respectively ascribed to themin this section, except
where the context clearly indicates a different neaning:

(a) "Motor vehicle" means any notor-driven vehicle of
the sort and kind required to have a M ssissippi road or bridge
privilege license, and shall include, but not be limted to,
not orcycl es.

(b) "Motor vehicle dealer” neans any person, firm
partnership, copartnership, association, corporation, trust or
| egal entity, not excluded by subsection (c) of this section, who
hol ds a bona fide contract or franchise in effect wwth a
manuf acturer, distributor or whol esal er of new notor vehicles, and
a license under the provisions of the M ssissippi Mtor Vehicle
Comm ssion Law, and such duly franchised and |icensed notor
vehi cl e deal ers shall be the sole and only persons, firns,
part nershi ps, copartnerships, associations, corporations, trusts
or legal entities entitled to sell and publicly or otherw se
solicit and advertise for sale new notor vehicles as such.

(c) The term"notor vehicle dealer"” does not include:

(1) Receivers, trustees, admnistrators,
executors, guardi ans or other persons appointed by or acting under
judgnent, decree or order of any court;

(1i) Public officers while performng their duties
as such officers;

(iti1) Enployees of persons, corporations or
associ ations enunerated in subsection (c)(i) of this section when
engaged in the specific performance of their duties as such
enpl oyees; or

(tv) A notor vehicle manufacturer operating a

project as defined in Section 57-75-5(f)(iv)1l; and the provisions
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of the M ssissippi Mtor Vehicle Comm ssion Law shall not apply
to:

1. a. Any lease by such a notor vehicle
manuf acturer of three (3) or fewer notor vehicles at any one tine
and rel ated vehicl e mai ntenance, of any |line of vehicle produced
by the manufacturer or its subsidiaries, to any one (1) enployee
of the notor vehicle manufacturer on a direct basis; or

b. Any sale or other disposition of such
notor vehicles by the notor vehicle manufacturer at the end of a
| ease through direct sales to enpl oyees of the manufacturer or
t hrough an open auction or auction limted to dealers of the
manuf acturer's vehicle line or its subsidiaries' vehicle |ines; or

2. Any sale or other disposition by such a
not or vehicl e manufacturer of notor vehicles for which the
manuf act ur er obt ai ned di sti ngui shi ng nunber tags under Section
27-19-309(8).

(d) "New notor vehicle" neans a notor vehicle which has
not been previously sold to any person except a distributor or
whol esal er or notor vehicle dealer for resale.

(e) "Utimte purchaser"” neans, with respect to any new
notor vehicle, the first person, other than a notor vehicle dealer
purchasing in his capacity as such dealer, who in good faith
pur chases such new notor vehicle for purposes other than for
resal e

(f) "Retail sale" or "sale at retail"” means the act or
attenpted act of selling, bartering, exchanging or otherw se
di sposing of a new notor vehicle to an ultimte purchaser for use
as a consuner.

(g) "Mdtor vehicle sal esman” neans any person who is
enpl oyed as a salesman by a notor vehicle deal er whose duties
include the selling or offering for sale of new notor vehicles.

(h) "Comm ssion" neans the M ssissippi Mtor Vehicle

Conmi ssi on.
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(i) "Manufacturer" nmeans any person, firm association,
corporation or trust, resident or nonresident, who manufactures or
assenbl es new notor vehicl es.

(j) "Distributor"” or "whol esal er” neans any person,
firm association, corporation or trust, resident or nonresident,
who in whole or in part sells or distributes new notor vehicles to
notor vehicle dealers, or who nmaintains distributor
representatives.

(k) "Factory branch" means a branch or division office
mai nt ai ned by a person, firm association, corporation or trust
who manuf actures or assenbles new notor vehicles for sale to
di stributors or whol esalers, to notor vehicle dealers, or for
directing or supervising, in whole or in part, its
representatives.

(1) "Distributor branch"” nmeans a branch or division
office simlarly maintained by a distributor or whol esaler for the
sane purposes a factory branch or division is maintained.

(m "Factory representative" nmeans a representative
enpl oyed by a person, firm association, corporation or trust who
manuf actures or assenbl es new notor vehicles, or by a factory
branch, for the purpose of making or pronoting the sale of his,
its or their new notor vehicles, or for supervising or contacting
his, its or their dealers or prospective deal ers.

(n) "Distributor representative" neans a representative
simlarly enployed by a distributor, distributor branch or
whol esal er.

(o) "Person" neans and includes, individually and
collectively, individuals, firnms, partnerships, copartnerships,
associ ations, corporations and trusts, or any other fornms of
busi ness enterprise, or any |legal entity.

(p) "Good faith" means the duty of each party to any
franchise, and all officers, enployees or agents thereof, to act

in a fair and equitable manner toward each other so as to
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guarantee the one party freedomfromcoercion, intimdation or
threats of coercion or intimdation fromthe other party.
However, reconmendati on, endorsenent, exposition, persuasion,
urging or argunent shall not be deened to constitute a | ack of
good faith.

(gq) "Coerce" neans the failure to act in good faith in
performng or conplying with any terns or provisions of the
franchi se or agreenent. However, recommendation, exposition,
persuasi on, urging or argunment shall not be deened to constitute a
| ack of good faith.

(r) "Special tools" are those which a deal er was
required to purchase by the manufacturer or distributor for
service on that manufacturer's product.

(s) "Motor vehicle |lessor" neans any person, not
excl uded by subsection (c) of this section, engaged in the notor
vehicl e | easing or rental business.

(t) "Specialty vehicle" neans a notor vehicle
manuf actured by a second stage manufacturer by purchasi ng notor
vehi cl e conponents, e.g. frane and drive train, and conpleting the
manuf acturer of finished notor vehicles for the purpose of resale
with the primary manufacturer warranty uninpaired, to a limted
commercial market rather than the consum ng public. Specialty
vehi cl es include garbage trucks, anbul ances, fire trucks, buses,
| i nrousi nes, hearses and other simlar |limted purpose vehicles as
the comm ssion may by regul ati on provide.

(u) "Auto auction" neans (i) any person who provides a
pl ace of business or facilities for the whol esal e exchange of
notor vehicles by and between duly |icensed notor vehicle dealers,
(1i1) any notor vehicle dealer licensed to sell used notor vehicles
selling notor vehicles using an auction format but not on
consignnent, or (iii) any person who provides the facilities for
or is in the business of selling in an auction format notor

vehi cl es.
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(v) "Mdtor hone" neans a notor vehicle that is designed
and constructed primarily to provide tenporary living quarters for
recreational, canping or travel use.

(w) "Deal er-operator” neans the individual designated
in the franchi se agreenment as the operator of the notor vehicle
deal er shi p.

(x) "Franchise" or "franchi se agreenent” neans a
witten contract or agreenent between a notor vehicle dealer and a
manuf acturer or its distributor or factory branch by which the
not or vehicle dealer is authorized to engage in the business of
selling or leasing the specific nakes, nodels or classifications
of new notor vehicles nmarketed or | eased by the manufacturer and
designated in the agreenent or any addendumto such agreenent.

SECTION 3. Section 63-17-73, M ssissippi Code of 1972, is
brought forward as foll ows:
63-17-73. (1) It is unlawful and a m sdeneanor:

(a) For any person, firm association, corporation or
trust to engage in business as, or serve in the capacity of, or
act as a notor vehicle dealer, notor vehicle sal esman,
manuf acturer, distributor, wholesaler, factory branch or division,
di stributor branch or division, wholesaler branch or division,
factory representative or distributor representative, as such, in
this state without first obtaining a |license therefor as provided
in the M ssissippi Mtor Vehicle Comm ssion Law, regardl ess of
whet her or not said person, firm association, corporation or
trust maintains or has a place or places of business in this
state. Any person, firm association, corporation or trust
engagi ng, acting or serving in nore than one (1) of said
capacities or having nore than one (1) place where such business
is carried on or conducted shall be required to obtain and hold a
current |license for each capacity and place of business.

(b) For a notor vehicle dealer or a notor vehicle

sal esnman:
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1. To require a purchaser of a new notor vehicle,
as a condition of sale and delivery thereof, to al so purchase
speci al features, appliances, equipnent, parts or accessories not
desired or requested by the purchaser. However, this prohibition
shall not apply as to special features, appliances, equipnent,
parts or accessories which are already installed on the car when
recei ved by the dealer.

2. To represent and sell as a new notor vehicle
any notor vehicle which has been used and operated for
denonstration purposes or which is otherwise a used notor vehicle.

3. To resort to or use any false or m sl eadi ng
advertisenment in connection with his business as such notor
vehi cl e deal er or notor vehicle sal esman.

(c) For a manufacturer, a distributor, a wholesaler, a
di stributor branch or division, a factory branch or division, or a
whol esal er branch or division, or officer, agent or other
representative thereof, to coerce, or attenpt to coerce, any notor
vehi cl e deal er:

1. To order or accept delivery of any notor
vehi cl e or vehicles, appliances, equipnent, parts or accessories
therefor, or any other commobdity or commodities which shall not
have been voluntarily ordered by said notor vehicle dealer.

2. To order or accept delivery of any notor
vehicle with special features, appliances, accessories or
equi pnent not included in the list price of said notor vehicles as
publicly advertised by the manufacturer thereof.

3. To order for any person any parts, accessories,
equi pnent, nmachinery, tools, appliances or any comodity
what soever .

4. To contribute or pay noney or anything of value
into any cooperative or other advertising programor fund.

(d) For a manufacturer, a distributor, a wholesaler, a

di stributor branch or division, a factory branch or division, or a
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whol esal er branch or division, or officer, agent or other
representative thereof:

1. To refuse to deliver in reasonable quantities
and within a reasonable tine after receipt of dealer's order to
any duly licensed notor vehicle dealer having a franchise or
contractual arrangenent for the retail sale of new notor vehicles
sold or distributed by such manufacturer, distributor, whol esaler,
di stributor branch or division, factory branch or division or
whol esal e branch or division, any such notor vehicles as are
covered by such franchise or contract specifically publicly
advertised by such manufacturer, distributor, whol esaler,

di stributor branch or division, factory branch or division or

whol esal e branch or division, to be available for immed ate
delivery. However, the failure to deliver any notor vehicle shal
not be considered a violation of this subsection if such failure
be due to acts of God, work stoppages or delays due to strikes or
| abor difficulties, freight enbargoes or other causes over which
the manufacturer, distributor or whol esaler, or any agent thereof,
shal | have no control

2. To coerce, or attenpt to coerce any notor
vehicle dealer to enter into any agreenent, with such
manuf acturer, distributor, whol esaler, distributor branch or
di vision, factory branch or division, or whol esal er branch or
division, or officer, agent or other representative thereof, or to
do any other act prejudicial to said dealer by threatening to
cancel any franchise or any contractual agreenent existing between
such manufacturer, distributor, wholesaler, distributor branch or
di vision, factory branch or division, or whol esal er branch or
division, and said dealer. However, good faith notice to any
not or vehicle dealer of said dealer's violation of any terns or
provi sions of such franchise or contractual agreenent shall not

constitute a violation of this subsection.
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3. To termnate or cancel the franchise or selling
agreenent of any such deal er without due cause. The nonrenewal of
a franchise or selling agreenent, w thout due cause, shal
constitute an unfair term nation or cancellation, regardl ess of
the terns or provisions of such franchise or selling agreenent.
Such manufacturer, distributor, wholesaler, distributor branch or
di vision, factory branch or division, or whol esal er branch or
division, or officer, agent or other representative thereof shal
notify a notor vehicle dealer in witing, and forward a copy of
such notice to the conm ssion, of the termnation or cancellation
of the franchise or selling agreenent of such dealer at |east
sixty (60) days before the effective date thereof, stating the
specific grounds for such term nation or cancellation. Such
manuf acturer, distributor, whol esaler, distributor branch or
di vision, factory branch or division, or whol esal er branch or
division, or officer, agent or other representative thereof shal
notify a notor vehicle dealer in witing, and forward a copy of
such notice to the comm ssion, at |east sixty (60) days before the
contractual termof his franchise or selling agreenent expires
that the sane will not be renewed, stating the specific grounds
for such nonrenewal, in those cases where there is no intention to
renew the sane. In no event shall the contractual term of any
such franchise or selling agreenent expire, without the witten
consent of the notor vehicle dealer involved, prior to the
expiration of at |east sixty (60) days follow ng such witten
notice. Any notor vehicle dealer who receives witten notice that
his franchise or selling agreenent is being term nated or
cancell ed or who receives witten notice that his franchise or
selling agreenent will not be renewed, may, within such sixty-day
notice period, file with the conm ssion a verified conplaint for
its determnation as to whether such term nation or cancellation
or nonrenewal is unfair wthin the purview of the M ssissipp

Mot or Vehi cl e Comm ssion Law, and any such franchise or selling
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agreenent shall continue in effect until final determ nation of
the issues raised in such conplaint notw thstanding anything to
the contrary contained in said law or in such franchise or selling
agr eenent .

4. To resort to or use any false or m sl eading
advertisenment in connection with his or its business as such
manuf acturer, distributor, whol esaler, distributor branch or
di vision, factory branch or division, or whol esal er branch or
division, or officer, agent or other representative thereof.

5. To offer to sell or to sell any new notor
vehicle to any notor vehicle dealer at a | ower actual price
therefor than the actual price charged to any ot her notor vehicle
deal er for the sane nodel vehicle simlarly equipped or to utilize
any device, including, but not limted to, sales pronotion plans
or prograns which result in such | esser actual price. The
provi sions of this subsection shall not apply so long as a
manuf acturer, distributor or whol esal er, or any agent thereof,
offers to sell or sells new notor vehicles to all notor vehicle
deal ers at the sane price. This subsection shall not be construed
to prevent the offering of volune discounts if such discounts are
equally available to all franchised dealers in this state.

The provisions of this subsection shall not apply to sales to
a notor vehicle dealer of any notor vehicle ultimtely sold,
donated or used by said dealer in a driver education program or
to sales to a notor vehicle dealer for resale to any unit of
governnent, federal, state or |ocal.

6. To offer to sell or to sell any new notor
vehicle to any person, except a wholesaler or distributor, at a
| ower actual price therefor than the actual price offered and
charged to a notor vehicle dealer for the sane nodel vehicle
simlarly equipped or to utilize any device which results in such

| esser actual price.
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7. To offer to sell or to sell parts and/or
accessories to any new notor vehicle dealer for use in his own
busi ness for the purpose of repairing or replacing the sane or a
conparabl e part or accessory, at a |ower actual price therefor
than the actual price charged to any other new notor vehicle
dealer for simlar parts and/or accessories for use in his own
busi ness. However, it is recognized that certain notor vehicle
deal ers operate and serve as whol esal ers of parts and accessories
to retail outlets, and nothing herein contained shall be construed
to prevent a manufacturer, distributor or whol esaler, or any agent
thereof, fromselling to a notor vehicle deal er who operates and
serves as a whol esal er of parts and accessories, such parts and
accessories as may be ordered by such notor vehicle dealer for
resale to retail outlets, at a | ower actual price than the actua
price charged a notor vehicle deal er who does not operate or serve
as a whol esaler of parts and accessori es.

8. To prevent or attenpt to prevent by contract or
ot herwi se any notor vehicle deal er fromchanging the capital
structure of his dealership or the nmeans by or through which he
finances the operation of his deal ership, provided the deal er at
all tinmes neets any capital standards agreed to between the
deal ershi p and the manufacturer, distributor or whol esal er,
provi ded such standards are deened reasonabl e by the conm ssion.

9. To prevent or attenpt to prevent by contract or
ot herwi se any notor vehicle dealer or any officer, partner or
stockhol der of any notor vehicle dealer fromselling or
transferring any part of the interest of any of themto any ot her
person or persons or party or parties. However, no dealer,
of ficer, partner or stockhol der shall have the right to sell,
transfer or assign the franchise or any right thereunder w thout
the consent of the manufacturer, distributor or whol esal er.

10. To condition unreasonably the renewal or

extension of a franchise on a notor vehicle deal er's substanti al
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renovation of the dealer's place of business or on the
construction, purchase, acquisition or rental of a new place of
busi ness by the notor vehicle dealer. The nmanufacturer shal
notify the notor vehicle dealer in witing of its intent to inpose
such a condition within a reasonable tine prior to the effective
date of the proposed renewal or extension, but in no case |ess

t han one hundred eighty (180) days prior to the renewal or
extension, and the manufacturer shall denonstrate to the

conmm ssion the need for such demand in view of the need to service
the public and the econom c conditions existing in the notor
vehicle industry at the tinme such action would be required of the
notor vehicle dealer. As part of any such condition the

manuf acturer shall offer the notor vehicle deal er a reasonable
initial supply and nodel m x of notor vehicles to neet the sales

| evel s necessary to support the increased overhead incurred by the
not or vehicle deal er by reason of such renovation, construction,
purchase or rental of a new place of business.

11. To require, coerce or attenpt to coerce a
notor vehicle dealer to refrain fromparticipation in the
managenent of, investnment in or the acquisition of any other |ine
of notor vehicles or related products, as |long as the notor
vehi cl e deal er maintains a reasonable line of credit for each
deal ership and the notor vehicle dealer remains in substanti al
conpliance wth reasonable facilities' requirenents of the
manuf acturer or distributor. The reasonable facilities
requi renents may not include any requirenent that a notor vehicle
deal er establish or maintain exclusive facilities, personnel or
di spl ay space when the requirenents are unreasonabl e consi dering
current econom c conditions and not otherw se justified by
reasonabl e busi ness considerations. The burden of proving by a
preponderance of the evidence that the current econom c conditions
and reasonabl e busi ness considerations do not justify exclusive

facilities is on the dealer.
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12. To fail or refuse to sell or offer to sell to
all notor vehicle dealers in a |ine or nmake, every notor vehicle
sold or offered for sale under the franchi se agreenent to any
not or vehicle dealer of the sane |ine or make; or to unreasonably
require a notor vehicle dealer to pay an extra fee, purchase
unr easonabl e advertising displays or any other materials, or to
unreasonably require the deal er-operator to renodel, renovate or
recondition its existing facilities as a prerequisite to receiving
a certain nodel or series of vehicles. However, the failure to
del i ver any such notor vehicle shall not be considered a violation
of this section if the failure is not arbitrary and is due to a
| ack of manufacturing capacity or to a strike or labor difficulty,
a shortage of materials, a freight enbargo or other cause of which
the manufacturer or distributor has no control. This provision
shall not apply to manufacturers of recreational vehicles.

13. To attenpt to coerce, or coerce, a notor
vehi cl e dealer to adhere to performance standards that are not
applied uniformy to other simlarly situated notor vehicle
deal ers. Any performance standards shall be fair, reasonable,
equi t abl e and based upon accurate information. |f deal ership
performance standards are based on a survey, the manufacturer or
distributor shall establish the objectivity of the survey process
and provide this information to any notor vehicle dealer of the
sane |ine or nmake covered by the survey request. Upon request of
the deal er, a manufacturer or distributor shall disclose in
witing to the dealer a description of how a performance standard
or programis designed and all relevant information pertaining to
that dealer used in the application of the performance standard or
programto that dealer.

(2) Concerning any sale of a notor vehicle or vehicles to
the State of M ssissippi, or to the several counties or
muni ci palities thereof, or to any other political subdivision

t hereof, no manufacturer, distributor or whol esal er shall offer
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any discounts, refunds, or any other simlar type inducenents to
any deal er without nmaking the sane offer or offers to all other of
its dealers within the state. If such inducenents above nenti oned
are made, the manufacturer, distributor or whol esaler shall give
si mul t aneous notice thereof to all of its dealers within the
state.

(3) It is unlawmful to be a broker. For the purpose of this
subsection, "broker" neans a person who, for a fee, comm ssion or
ot her val uabl e consideration, arranges or offers to arrange a
transaction involving the sale, for purposes other than resale, of
a new notor vehicle, and who is not:

(a) A new notor vehicle deal er or agent or enpl oyee of
such a deal er; or

(b) A distributor or an agent or enployee of such a
di stributor.

However, an individual shall not be deenmed to be a
broker if he or she is the owner of the new or used notor vehicle
which is the object of the brokering transaction.

SECTION 4. Section 63-17-95, M ssissippi Code of 1972, is
brought forward as foll ows:

63-17-95. (1) Al parties whose rights may be affected at
any hearing before the conm ssion shall have the right to appear
personal |y and by counsel, to cross-exam ne w tnesses appearing
agai nst them and to produce evidence and witnesses in their own
behal f. The comm ssion shall make and keep a record of each such
hearing and shall provide a transcript thereof to any interested
party upon his request and at his expense. Testinony taken at al
such hearings shall be taken either stenographically or by
machi ne.

(2) Wtnesses who testify at any hearing before the
comm ssion shall testify under oath. The formof the oath or
affirmation shall be in the formor to the effect follow ng: "You

do solemmly swear (or affirm that the evidence you shall give as
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a wtness at this hearing shall be the truth, the whole truth, and
not hing but the truth; so help you God."

(3) Any nenber of the conm ssion nmay adm ni ster oaths or
affirmations to witnesses testifying before the conm ssion.

(4) The comm ssion shall prescribe its rules of order or
procedure in hearings or other proceedings before it. However,
such rules of order or procedure shall not be in conflict or
contrary to the provisions of |aw governing hearings before the
conmm ssion, and appeal s therefrom

(5) Al decisions of the conm ssion with respect to the
hearings shall be incorporated into orders of the comm ssion and
spread upon its m nutes.

(6) The comm ssion may apply to the chancery court of the
county or to the chancery court of the judicial district of the
county, or to any chancellor of any such court in vacation, to
which its order is appeal abl e under the provisions of Section
63-17-99 for the enforcenment of such order by injunction.

SECTION 5. Section 63-17-109, M ssissippi Code of 1972, is
brought forward as foll ows:

63-17-109. (1) In the event of a proposed sale or transfer
of a deal ership and the franchi se agreenent for such deal ership
contains a right of first refusal in favor of the manufacturer or
di stributor, notwthstanding the terns of the franchi se agreenent,
the manufacturer or distributor shall be permtted to exercise a
right of first refusal to acquire the dealership only if all of
the follow ng requirenents are net:

(a) The manufacturer or distributor sends by certified
mai |, return recei pt requested, or any other reliable neans of
comuni cation, notice of its intent to exercise its right of first
refusal within sixty (60) days of receipt of the conpleted
proposal for the proposed sale or transfer.

(b) The exercise of the right of first refusal wll

result in the notor vehicle deal er receiving consideration, terns
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and conditions that are either the sane as or greater than that
for which such dealer has contracted for in connection with the
proposed transaction.

(2) The manufacturer's or distributor's right of first
refusal shall not apply to a transaction involving one (1) of the
fol | ow ng:

(a) A designated famly nenber or nenbers, including
t he spouse, child or grandchild, spouse of a child or grandchild,
brother, sister or parent of the deal er-operator, or one or nore
not or vehicl e deal er owners;

(b) A manager enployed by the notor vehicle dealer in
the deal ership during the previous five (5) years that is
ot herwi se qualified as a deal er-operator;

(c) A partnership or corporation controlled by any of
the famly nenbers of the deal er-operator;

(d) A trust arrangenent established or to be
establ i shed for the purpose of allow ng the new notor vehicle
dealer to continue to qualify as such pursuant to the
manuf acturer’s or distributor’s standards, or provides for the
succession of the franchise agreenent to designated famly nenbers
or qualified managenent in the event of the death or incapacity of
the deal er-operator or its principal owner or owners.

(3) (a) The manufacturer or distributor shall pay the
reasonabl e expenses, including attorneys’ fees which do not exceed
the usual, customary and reasonable fees charged for simlar work
done for other clients, incurred by the proposed owner prior to
the exercise of the right of first refusal in negotiating and
i npl ementing the contract for the proposed sale of the deal ership.
Such expenses and attorneys' fees shall be paid to the proposed
new owner at the time of the closing of the sale at which the
manuf acturer or distributor exercises its right of first refusal.

(b) No paynent of such expenses and attorneys' fees

shall be required if the person claimng reinbursenent has not
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submtted or caused to be submtted an accounting of those
expenses within thirty (30) days after the receipt of the
manuf acturer's or distributor’s witten request for such an
accounting. A manufacturer or distributor may request such an
accounting before exercising its right of first refusal.

(4) If the selling dealer discloses the manufacturer's right
of first refusal to the proposed owner in witing, the notor
vehi cl e deal er shall not have any liability to any person as a
result of a manufacturer or distributor exercising its right of
first refusal and the manufacturer or distributor shall assune the
defense of the selling notor vehicle dealer for any clains by the
proposed owner arising fromthe exercise of the right of first
ref usal

SECTION 6. Section 63-17-119, M ssissippi Code of 1972, is
brought forward as foll ows:

63-17-119. (1) Notw thstanding any provision of a franchise
agreenent to the contrary, if any notor vehicle dealer or
deal er-operator incurs pecuniary |loss due to a violation of the
M ssi ssi ppi Motor Vehicle Comm ssion Law by a manufacturer or
distributor, the notor vehicle dealer or deal er-operator may bring
suit in a court of conpetent jurisdiction and recover danages,
together with costs, including reasonable attorneys’ fees.

(2) Venue for any proceeding arising fromthe franchise
agreenent shall be in M ssissippi and shall be consistent with
M ssissippi law. It is the public policy of this state that venue
provided for in this section may not be nodified by contract. Any
provi sion contained in the franchise agreenent that requires
arbitration or litigation to be conducted outside the State of
M ssi ssippi shall be void and unenforceabl e.

SECTION 7. This act shall take effect and be in force from

and after July 1, 2006.
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