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Senator (s) Kirby To: Insurance

SENATE BI LL NO. 2921

AN ACT TO AMEND SECTI ON 83-23-109, M SSI SSI PPI CODE OF 1972,
TO REVI SE THE TERVS OF "AFFI LI ATE" AND "COVERED CLAI M' AS THEY
RELATE TO THE M SSI SSI PPl | NSURANCE GUARANTY ASSOCI ATI ON LAW TO
AMEND SECTI ON 83-23-115, M SSI SSI PPl CODE OF 1972, TO REVI SE THE
PONERS AND DUTI ES OF THE ASSOCI ATI ON; TO AMVEND SECTI ON 83-23- 135,
M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT THE ASSCOCI ATI ON SHALL BE
ENTI TLED TO AN AUTOVATI C STAY OF EXECUTI ON OF A MONEY JUDGVENT AND
SHALL NOT BE REQUI RED TO PCST A SUPERSEDEAS BOND PENDI NG APPEAL OF
ANY LEGAL PROCEEDI NG I N WHI CH THE ASSOCI ATION | S A PARTY; AND FOR
RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 83-23-109, M ssissippi Code of 1972, is
amended as foll ows:

83-23-109. As used in this article:

(a) "Affiliate” nmeans an entity or person who directly

or indirectly through one or nore internediaries, controls, is

controlled by, or is under conmon control w th another person or

entity.

(b) "Affiliate of an insolvent insurer” nmeans a person

or entity who directly, or indirectly, through one or nore

internediaries, controls, is controlled by, or is under common
control with an insolvent insurer on Decenber 31 of the year next
precedi ng the date the insurer beconmes an insolvent insurer.

(c) "Association" nmeans the M ssissippi |nsurance
Guaranty Associ ation created under Section 83-23-111.

(d) "daimant" neans any insured nmaking a first-party
claimor any person instituting a liability claim provided that
no person who is an affiliate of the insolvent insurer may be a

cl ai mant .

(e) "Comm ssioner"” neans the Comm ssioner of |nsurance.
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(f) "Control" neans the possession, direct or indirect,
of the power to direct or cause direction of the managenent and
policies of a person, whether through the ownership of voting
securities, by contract other than a comrercial contract for goods
or nonmanagenent services, or otherw se, unless the power is the
result of an official position with or corporate office held by
the person. Control shall be presuned to exist if any person,
directly or indirectly, owns, controls, holds with the power to
vote, or holds proxies representing ten percent (10% or nore of
the voting securities of any other person. This presunption may
be rebutted by a showi ng that control does not exist in fact.

(g) (i) "Covered claint nmeans an unpaid claim
i ncl udi ng one of unearned prem uns, which arises out of and is
within the coverage and not in excess of the applicable limts of
an insurance policy to which this article applies issued by an
insurer, if such insurer becones an insolvent insurer and 1. the
claimant or insured is a resident of this state at the tinme of the
i nsured event, provided that for entities other than an
i ndi vidual, the residence of a claimant or insured is the state in
which its principal place of business is |located at the tinme of
the insured event; or 2. the property fromwhich the claimarises
is permanently located in this state.

(ii) "Covered claint shall not include:
1. Any anount awarded as punitive or
exenpl ary damages;

Prej udgnent interest;

Post - j udgnent i nterest;

2
3
4. Awards of penalties of any type;
5

Any extra-contractual danages;

6. Anmounts * * * sought as a return of

prem um under any retrospective rating plan;

7. Any anpunt * * * due any reinsurer,

i nsurer, insurance pool or underwiting association, as
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subrogation recoveries or otherwi se and shall preclude recovery
thereof fromthe insured of any insolvent carrier to the extent of
the policy limts.

8. Any first-party claimby an insured or

third-party liability claimagainst any i nsured where either the

third-party liability claimant's net worth or the insured s net

worth exceeds Twenty-five MIIlion Dollars ($25, 000, 000.00) on

Decenber 31 of the year preceding the date of the determ nati on of

the insolvency of the insurer. An insured' s net worth or

third-party liability claimant's net worth on such date shall be

deened to include the aggregate net worth of the insured or third

party liability claimant and all of its affiliates as cal cul ated

on a consol i dated basis;

9. Any claimthat would otherw se be a

covered claim but is an obligation to or on behalf of a cl ai nant

or insured who has a net worth greater than that all owed by the

i nsurance guaranty association | aw of the state of residence of

the claimant or insured at the tinme specified by such | aw, and

whi ch associ ati on has or can deny coverage to that claimant or

insured on the basis of that state guaranty associ ation's net

worth provision;

10. Aclaimfiled with the associ ation after

the earlier of:

a. Eighteen (18) nonths after the date

of the order of I|iquidation,

b. The final date set by the court for

the filing of clains against the |liquidator or receiver of an

i nsol vent insurer; or

c. The earliest date set by any other

i nsurance guaranty association or simlar lawin any other state

which is applicable to the sane claim

The requirenent of filing within eighteen (18) nonths after

the date of the order of liquidation shall not apply to clainms by
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i njured enpl oyees for workers' conpensation benefits where the

basis for the claimis a |atent occupational illness or disease

that does not manifest itself within the ei ghteen-nonth peri od.

(h) "Insolvent insurer” neans an insurer licensed to
transact insurance in this state either at the tinme the policy was
i ssued or when the insured event occurred and agai nst whom an
order of liquidation with a finding of insolvency has been entered
by a court of conpetent jurisdiction, in the insurer's state of
domcile or of this state and the order of |iquidation has not
been stayed or been the subject of a wit of supersedeas or other
conpar abl e order.

(i) "Menber insurer"” means any person who (i) wites
any kind of insurance to which this article applies under Section
83-23- 105, including the exchange of reciprocal or interinsurance
contracts, and (ii) is licensed to transact insurance in this
state.

(J) "Net direct witten prem uns" neans direct gross
premuns witten in this state on insurance policies to which this
article applies, less return premuns thereon and divi dends paid
or credited to policyholders on such direct business. "Net direct
witten prem uns" does not include prem uns on contracts between
insurers or reinsurers.

(k) "Person" nmeans any individual, corporation,
partnership, association or voluntary organi zati on.

SECTION 2. Section 83-23-115, M ssissippi Code of 1972, is
amended as fol |l ows:
83-23-115. (1) The association shall:

(a) Be obligated to insured and cl aimants for covered

clainms existing prior to the determ nation of insolvency and
arising within thirty (30) days after the determ nation of

i nsol vency, or before the policy expiration date if |ess than
thirty (30) days after the determ nation, or before the insured

replaces the policy or causes its cancellation if he does so
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within thirty (30) days of the determ nation. Such obligations to

an insured or claimant are limted to the foll ow ng:

(1) The full amount of a covered claimfor
benefits under a workers' conpensation insurance coverage;
(ii) An anmount in excess of Fifty Dollars ($50.00)

but not exceedi ng Ten Thousand Dol l ars ($10, 000. 00) per policy for

a covered claimfor the return of unearned prem um

(ti1) An amount in excess of Fifty Dollars
($50. 00) but not exceeding Three Hundred Thousand Dol | ars
($300, 000.00) per claimfor all other covered clai ns.

For purposes of this |imtation, all clains of any kind

including, but not limted to, clains arising out of, or related

to, bodily injury or death to any one (1) person shall constitute

a single claim regardless of the nunber of insurance policies

i ssued, the nunmber of clains nmade or the nunber of clai mants.

(iv) 1In no event shall the association be

obligated to a policyholder or claimnt in an anount in excess of
the obligation of the insolvent insurer under the policy from
whi ch the cl aimari ses.

(v) In the event the claimarises under the

M ssissippi Tort Clains Act, Section 11-46-1 et seq., the

association's liability shall not exceed the anmount set forth in

subparagraph (iii) of this paragraph (a), or the applicable limt

of the M ssissippi Tort Cainms Act, whichever is |ess.

(b) (i) Have the duty and obligations of the insolvent

insurer fromthe policy for contractual benefits to the extent the

benefits are "covered clains" as provided herein.

(ii) Have all rights of the insolvent insurer as

if the insurer had not becone insol vent.

(c) Assess insurers anpbunts necessary to pay the
obl i gations of the association under paragraph (a) subsequent to
an insolvency, the expenses of handling covered clai n8 subsequent

to an insolvency, and the cost of exam nations under Section
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83-23-125 and ot her expenses authorized by this article. The
assessnments of each menber insurer shall be in the proportion that
the net direct witten premuns of the nenber insurer for the
precedi ng cal endar year bears to the net direct witten prem uns
of all nenber insurers for the preceding cal endar year. Each
menber insurer shall be notified of the assessnent not |ater than
thirty (30) days before it is due. No nenber insurer may be
assessed in any year an anount greater than one percent (1% of
that menber insurer's net direct witten premuns for the
precedi ng cal endar year. |f the maxi num assessnent, together with
the other assets of the association, does not provide in any one
(1) year an amount sufficient to make all necessary paynents, the
funds avail abl e shall be prorated and the unpaid portion shall be
paid as soon thereafter as funds becone avail able. The

associ ation may exenpt or defer, in whole or in part, the
assessnent of any nenber insurer, if the assessnent woul d cause
the nenber insurer's financial statenent to reflect anmounts of
capital or surplus less than the m nimum anmounts required for a
certificate of authority by any jurisdiction in which the nenber
insurer is authorized to transact insurance. Each nenber insurer
may set off, against any assessnent, authorized paynents nade on
covered clains and expenses incurred in the paynent of such clains
by the nenber insurer.

(d) Investigate clains brought against the association;
adj ust, conprom se, settle and pay covered clains to the extent of
the association's obligation; deny all other clains; and may
review settlenments, releases and judgnents to which the insol vent
insurer or its insureds were parties, to determne the extent to
whi ch such settlenents, rel eases and judgnents may be properly
cont est ed.

(e) Notify such persons as the conm ssioner directs

under Section 83-23-119(2)(a).
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(f) Handle clains through its enpl oyees or through one
or nore insurers or other persons designated as servicing
facilities. Designation of a servicing facility is subject to the
approval of the comm ssioner, but such designation may be decli ned
by a nmenber insurer.

(g) Reinburse each servicing facility for obligations
of the association paid by the facility and for expenses incurred
by the facility while handling clains on behalf of the
associ ation, and shall pay the other expenses of the association
aut horized by this article.

(2) The association may:

(a) Enploy or retain such persons as are necessary to
handl e cl ains and perform ot her duties of the association.

(b) Borrow funds necessary to effect the purposes of
this article in accord with the plan of operation.

(c) Sue or be sued.

(d) Negotiate and becone a party to such contracts as
are necessary to carry out the purpose of this article.

(e) Performsuch other acts as are necessary or proper
to effectuate the purpose of this article.

(f) Refund to the nenber insurers in proportion to the
contribution of each nenber insurer to the association that anount
by which the assets of the association exceed the liabilities if,
at the end of any cal endar year, the board of directors finds that
the assets of the association exceed the liabilities of the
association as estimted by the board of directors for the com ng
year.

SECTI ON 3. Section 83-23-135, M ssissippi Code of 1972, is
amended as fol |l ows:

83-23-135. All proceedings in which the insolvent insurer is
a party or is obligated to defend a party in any court in this
state shall be stayed for six (6) nonths and for such additional

time thereafter as may be determned by the court fromthe date
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the insolvency is determned or an ancillary proceeding is
instituted in the state, whichever is later, to permt proper
def ense by the association of all pending causes of action as to
any covered clains arising froma judgnent under any deci sion,
verdict, or finding based on the default of the insolvent insurer
or its failure to defend an insured. The association, either on
its own behalf or on behalf of such insured, may apply to have
such judgnent, order, decision, verdict, or finding set aside by
the sanme court or adm nistrator that made such judgnent, order,
deci sion, verdict, or finding, and shall be permtted to defend
agai nst such claimon the nerits.

The |iquidator, receiver, or statutory successor of an
i nsol vent insurer covered by this article shall permt access by
the board or its authorized representative to the insolvent
insurer's records which are necessary for the board in carrying
out its functions under this article with regard to covered
clains. In addition, the liquidator, receiver or statutory
successor shall provide the board or its representative with
copi es of such records upon the request by the board and at the
expense of the board.

The association shall be entitled to an automatic stay of

execution of a noney judgnent and shall not be required to post a

super sedeas bond pendi ng appeal of any |legal proceeding in which

the association is a party or any |l egal proceeding the association

i s defending on behalf of an insured.

SECTION 4. This act shall take effect and be in force from

and after its passage.

S. B. No. 2921 *SS02/R943*

06/ SS02/ R943 ST: M ssissippi Insurance Guaranty Associ ation
PAGE 8 Law, revise.



