M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRARWNE

Senat or (s) Dearing Lf: q I, Gas and O her
neral s

SENATE BILL NO 2913
(As Sent to Governor)

AN ACT TO AMEND SECTI ON 73-63-5, M SSISSI PPl CODE OF 1972, TO

REVI SE DEFI NI TIONS; TO AMEND SECTI ON 73-63-7, M SSI SSI PPl CODE OF

1972, TO CLARI FY WORK NOT REQUI RI NG REQ STRATI ON UNDER THE

CHAPTER;, TO AMEND SECTI ON 73-63-9, M SSI SSI PPl CODE OF 1972, TO
DELETE THE REQUI REMENT THAT MEMBERS OF THE BOARD POST A SURETY
BOND AND REVI SE THE PROCEDURE OF NOM NATI NG MEMBERS TO THE BOARD;

TO AMEND SECTION 73-63-11, M SSI SSI PP CODE OF 1972, TO ALLOW THE
BOARD TO ELECT TO WAI VE PER DI EM COVPENSATI ON, TO AMEND SECTI ON
/3-63-37, MSSISSI PPl CODE OF 1972, TO REVI SE THE REGQ STRATI ON AND
RE- REA STRATI ON FEES FOR REAQ STERED PROFESSI ONAL GEOLOA STS; TO
AMEND SECTI ON 73-63-43, M SSI SSI PPl CODE OF 1972, TO REVI SE
GROUNDS FOR DI SCI PLI NARY ACTI ONS; TO REPEAL SECTI ON /3-63-57,

M SSI SSI PPl CODE OF 1972, VWH CH REPEALS SECTI ONS 73-63-1 THROUGH
/3-63-55, M SSISSI PPl CODE OF 1972, WH CH CONSTI TUTE THE

REG STERED PROFESSI ONAL GEOLOG STS PRACTI CE ACT; TO REPEAL SECTI ON
/3-13-99, M SSISSIPPI CODE OF 1972, WH CH REPEALS SECTIONS 73-13-1
THROUGH 73-13-45 AND 73-13-71 THROUGH 73-13-103, M SS| SSI PPl CODE
OF 1972, WH CH CREATE THE BOARD OF LI CENSURE FOR PROFESS| ONAL

ENG NEERS AND SURVEYORS AND PRESCRI BE | TS DUTI ES AND POWNERS,
EFFECTI VE JULY 1, 2009; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 73-63-5, M ssissippi Code of 1972, is
amended as foll ows:

73-63-5. The follow ng words shall have the neani ngs
ascribed in this section, unless the context clearly indicates
ot herw se:

(a) "Board" means the board of registered professional
geol ogi sts created under this chapter.

(b) "Certified geologist” neans a geol ogi st who has
been certified by a professional geol ogic organi zation, society or
association, including, but not limted to, the Anerican
Associ ation of Petrol eum Geol ogi sts and the Anerican Institute of
Pr of essi onal Geol ogi sts, which has certification requirenents
recogni zed by the board.

(c) "Fund" neans the regi stered professional geol ogists

fund created under Section 73-63-21.
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(d) "Geologist"” neans an individual who, by reason of
know edge of geol ogy, mathenatics and the supporting physical and
life sciences acquired by education and practical experience, is
qualified to engage in the practice of geol ogy.

(e) "Ceologist-in-training" neans an individual who has
met the academic qualifications established by the board, who has
successfully passed a witten exam nati on denonstrating a
know edge of the fundanental s of geol ogy, and who has been
enrolled as a geologist-in-training by the board.

(f) "Ceology" neans the science which includes the
study of the earth and its origin and history. Ceology includes
the investigation of the earth's constituent rocks, mnerals,
solids and fluids, including surface and underground waters, gases
and other materials and the study of the natural agents, forces
and processes which cause changes in the earth.

(g) "Person" neans any individual, trust, firm joint
st ock conpany, public or private corporation (including a
gover nnment corporation), partnership, association, state, or any
agency or institution thereof, municipality, conm ssion, political
subdi vision of a state or any interstate body, and includes any
of ficer or governing or managi ng body of any nunicipality,
political subdivision, or the United States or any officer or
enpl oyee thereof.

(h) "Practice of geol ogy" neans any professional
service to determ ne and eval uate the geol ogy of the earth
requi ring geol ogi c education, training, experience and the
application of special know edge of the mathematical, physical and
geol ogi ¢ sciences to those services, including, but not limted
to, consultation, investigation, evaluation, planning, surveying
(unl ess licensed under Sections 73-13-71 through 73-13-99),
mappi ng and i nspection of geol ogi c work.

(i) "Registered professional geol ogist" neans a

geol ogi st who has nmet the academ c and experience qualifications
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70 established by the board and has been issued a certificate of

71 registration as a registered professional geol ogist by the board.
72 (j) "Registrant" neans any individual who holds a

73 certificate of registration or certificate of enroll nent issued
74 under this chapter.

75 (k) "Responsible charge"” neans the independent control
76 and direction, by use of initiative, skill and independent

77 judgnent, of geol ogic work or the supervision of that work.

78 (1) "Subordinate" neans any individual who assists in
79 the practice of geology by a registered professional geol ogi st
80 w thout assum ng the responsible charge of the work.

81 (m "Specialty" nmeans any branch or discipline of

82 geology that nay be recogni zed under this chapter or regul ations
83 pronulgated by the board for certifying specialization in a

84 specific geologic field of study or related scientific field of
85 study, or both.

86 (n) "Welfare" nmeans physical and financial welfare.

87 SECTION 2. Section 73-63-7, M ssissippi Code of 1972, is

88 anended as fol | ows:

89 73-63-7. (1) A person shall not use the term"registered

90 professional geologist” unless that person is registered under

91 this chapter. Unless exenpted under subsection (5) of this

92 section, any individual practicing, offering or attenpting to

93 practice geology or claimng any specialty in geology, as a

94 professional, business or commercial identification, title, nane,
95 representation or claim or otherw se holding thenselves out to

96 the public, as being qualified to practice geology or any of its
97 specialties shall be registered under this chapter.

98 (2) Unl ess exenpted under subsection (5) of this section, no
99 person other than an individual shall engage in the practice of
100 geology unless the geologic work is perfornmed by or under the

101 supervision of one or nore registered professional geologists, who

102 is in responsible charge of the work and signs and seal s al
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docunents. |If the principal business of the person, as determ ned
by the board, is the practice of geology, then a principal,
officer or director nmust be a registered professional geol ogi st
and have overall supervision and control of the geol ogi c work
performed in this state.

(3) Except as exenpted under subsection (5) of this section,
a person shall be construed to engage in the practice of geol ogy
or offer to practice geology under this chapter if that person:

(a) Practices any branch of geol ogy;

(b) Represents by verbal claim sign, advertisenent,
| etterhead, card or any other way or inplies through the use of
the title "geologist” that the person is registered under this
chapter;

(c) Holds hinself or herself out as able to performor
does perform any geol ogi c services or work recogni zed by the board
as the practice of geol ogy; or

(d) Makes geol ogic determ nations and eval uati ons which
may affect the public welfare, including, but not l[imted to, the
follow ng activities: protection of groundwater to ensure
adequate quality and quantity for present and future generations;
prevention and renedi ati on of contam nation of the earth, earth
materials and water from i nproper disposal or accidental spills;
determ nation of the suitability and risks in containnment and
di sposal of wastes and hazardous materials, including, but not
limted to, landfills, storage tanks and injection wells; siting
of borehol es, depth of wells to be drilled, depth of casing and
grouting requirenents for the construction of nonitoring wells or
other borings into the earth that may affect one or nore aquifers;
the suitability for construction projects including excavations,
bui | di ngs, dans, highways and ot her structures which may be
af fected by floods, |andslides, earthquakes, sinkholes, erosion,
and expansive or contractive earth and earth materials * * *,

These geol ogi c determ nati ons and eval uati ons do not include the
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design of structures as defined by Title 73, Chapter 13 and ot her
engi neering-related activities as clearly defined and nmutual |y
agreed upon between the Board of Regi stered Professional
CGeol ogi sts and the Board of Registration for Professional
Engi neers and Land Surveyors in the nenorandum of under st andi ng
aut hori zed under Section 73-63-53.

(4) Any geologic report or geologic portion of a report,
whi ch incorporates or is based on a geol ogic study or on geol ogic
data and is required by or supporting conpliance with any federal,
state or | ocal governnental |aw, ordinance, rule or regul ation
shal |l be prepared by or under the supervision of a registered
pr of essi onal geol ogi st as evi denced by the geol ogist's signature
and seal .

(5 The followng activities shall not require registration
under this chapter:

(a) Ceologic work perforned by an enpl oyee or a

subordinate of a registered professional geologist, if that work
does not include responsi ble charge of geol ogic work, provided

that the work does not state, portray or infer by any manner or

suggesti on what soever that the enpl oyee or subordinate is in

responsi bl e charge of the geology or geologic work and that the

work is performed under the direct supervision of a registered
pr of essi onal geol ogi st who is responsible for that work and whose

signature and seal nust be conspi cuously affixed thereto;

(b) GCeologic work perforned exclusively in the
exploration for and devel opnment or proving out of petrol eum
resources, including the giving of testinony, or preparation and
presentation of exhibits or docunents regardi ng petrol eum
resources for the sole purpose of consideration by, or being
pl aced into evidence before, any adm nistrative agency, judicial
tribunal or public hearing, if the testinony, exhibits or
docunents do not inply that the person is registered under this

chapter;
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(c) The practice of engineering, including the
acquisition of engineering data and the utilization of these data
in analysis, design and construction by professional engineers
appropriately registered in this state;

(d) Work customarily perforned by physical or natural
scientists such as chem sts, archaeol ogi sts, geographers,
oceanogr aphers, pedol ogists and soil scientists, if that work does
not include the planning and execution of geol ogic investigations,
being in responsi ble charge of geol ogic work or the draw ng of
geol ogi ¢ concl usi ons and neki ng recommendati ons i nvol ving the
practice of geol ogy; and

(e) GCeologic work which does not affect the public
wel fare as specified under subsection (3)(d) of this section.

(6) Nothing in this chapter shall be construed to permt the
practice of engineering by a geol ogist.

SECTION 3. Section 73-63-9, M ssissippi Code of 1972, is
amended as foll ows:

73-63-9. (1) There is created the Board of Registered
Pr of essi onal Geol ogists to adm nister this chapter. The board
shall consist of five (5) registered professional geol ogists
appoi nted by the Governor from nom nees recomended by the
committee created in subsection (3) of this section, but
geologists initially appointed to the board shall be qualified for
regi stration under this chapter and shall register within the
first year of their term The Governor shall require adequate
di scl osure of potential conflicts of interest by appointees to the
board. The board shall, to the extent practicable, consist of one
(1) menber appointed fromthe governnental sector, one (1) nmenber
appoi nted from academ a, one (1) nenber appointed fromthe
geot echni cal / environnmental industrial sector, one (1) nenber
appointed fromthe mning/ mneral extraction industrial sector,
and one (1) nenber appointed at large. The initial termof the

menbers shall be as follows: Two (2) nenbers shall be appointed
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for terms of four (4) years, two (2) nenbers shall be appointed
for terms of three (3) years, and one (1) nenber shall be
appointed for a termof tw (2) years. Follow ng appoi ntnment of
the initial board, all terns shall be for four (4) years. The
term of nenbers shall begin and end on July 1 of the appropriate
year regardl ess of the date of appointnent. Upon expiration of a
nmenber's term the Governor may appoi nt a new nmenber or may
reappoi nt the existing nmenber to one (1) additional term No
menber of the board shall serve nore than two (2) consecutive
terns. Menbers shall hold office until their successors have been
appoi nted and qualified. Vacancies in the nenbership of the board
shall be filled for the unexpired term by appointnent in the sane
manner as the original appointnents. Before assum ng the duties
of office, each nenber of the board shall take the oath prescribed
in Section 268 of the Constitution. * * * Each nenber shal
receive a certificate of appointnment fromthe Governor. Oigina
appointnents to the board shall be nade before Cctober 1, 1997.

(2) Each nenber of the board shall be a citizen of the
United States, a resident of this state for at |east five (5)
years imedi ately preceding that person's appointnent, and at
|l east thirty (30) years of age.

(3) (a) Except as provided in paragraph (b) of this
subsection, the board annually shall appoint a nom nating
commttee. No board nenber shall participate on the nom nating
committee during the year in which that nenber's term
expires. * * * The nomnating commttee shall conpile a list of
the nom nees and submt that list to the registered professional
geol ogi sts on the roster. Each geol ogist shall have one (1) vote
and shall submt that vote in witing within fifteen (15) days
followng the mailing of the list of nom nees. The executive

director, or the president in the absence of an executive

director, shall calculate the results and recommend to the
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Governor the three (3) nom nees fromthe sector in which the
vacancy occurs receiving the | argest nunber of votes.

(b) The Task Force/ Advi sory Conmttee on Geol ogic
Regi stration shall recommend fifteen (15) nom nees to the Governor
for appointnment to the initial board.

SECTION 4. Section 73-63-11, M ssissippi Code of 1972, is
amended as foll ows:

73-63-11. Each nenber of the board, except a state enpl oyee,
shall receive per diemin accordance with Section 25-3-69 when
actually attending neetings of the board or its commttees. Board
menbers shall be reinbursed for traveling expenses in accordance
Wi th Section 25-3-41. If the president of the board assunes the
powers and duties under Section 73-63-19, the president shal
recei ve per diemfor each day spent executing those powers and

duties. The board, by majority vote, may elect not to receive per

di em conpensati on, which el ection shall be revocabl e.

SECTION 5. Section 73-63-37, Mssissippi Code of 1972, is
anended as foll ows:
73-63-37. (1) The board shall establish, by rule,

application fees which shall not exceed Two Hundred Dol |l ars

($200. 00) for application for registration and One Hundred Dol |l ars

($100.00) for application for enroll nent.

(2) In addition to the application fee required under
subsection (1) of this section, an applicant shall pay an
exam nation fee before taking the applicable exam nation. The
board shall set a reasonabl e exam nation fee for each exam nation
adm ni stered by the board to defer the actual cost of the
exam nati on

(3) The board shall establish, by rule, registration fees
whi ch shall not exceed Two Hundred Dol | ars ($200.00) annually for
registration as a registered professional geol ogi st and One
Hundred Dol | ars ($100.00) annually for enrollnment as a
geol ogi st-in-training.
S. B. No. 2913 *SS26/R934SG*
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(4) The board shall establish, by rule, fees for the renewal
and rei ssuance of a certificate of registration or certificate of
enrol | ment.

SECTION 6. Section 73-63-43, M ssissippi Code of 1972, is
amended as fol |l ows:

73-63-43. (1) The board, upon satisfactory proof and in
accordance wth this chapter and rules and regul ati ons of the
board, nay take the disciplinary actions provided under this
chapt er agai nst any person for the foll ow ng reasons:

(a) Violation of this chapter, any rule or regulation
or witten order of the board, any condition of registration or
st andards of professional conduct;

(b) Fraud, deceit or m srepresentation in obtaining a
certificate of registration as a registered professional geol ogi st
or certificate of enrollnment as a geol ogi st-in-training;

(c) Goss negligence, mal practice, inconpetency,

m sconduct, or repeated incidents of sinple negligence in or
related to the practice of geol ogy;

(d) Practicing or offering to practice geol ogy, or
hol di ng onesel f out as being registered or qualified to practice
geol ogy, by an individual who is not registered under this
chapter, or by any other person not enploying a registered
pr of essi onal geol ogi st as required by this chapter;

(e) Using the seal of another, or using or allow ng use
of one's seal on geologic work not perforned by or under the
supervi sion of the registered professional geol ogist, or otherw se
aiding or abetting any person in the violation of this
chapter; * * *

(f) Disciplinary action by any state agency, board of
registration or simlar |licensing agency for geol ogi sts or any
prof ession or occupation related to the practice of geology. The
sanction i nposed by the board shall not exceed in severity or

duration the sanction upon which that action is based;
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(g) Addiction to or chroni c dependence on al cohol or

ot her habit-form ng drugs or being an habitual user of al cohol,

narcotics, barbiturates, anphetam nes, hall uci nogens or other

drugs having simlar effect resulting in the inpairnent of

pr of essi onal or ethical judgnent; or

(h) Injuring or damaging, or attenpting to injure or

damage, the professional reputation of another by any neans

what soever; this provision shall not relieve a registered

pr of essi onal geol ogi st fromthe obligation to expose unethical or

illegal conduct to the proper authorities nor shall it preclude

confidential appraisals of geol ogists or other persons or firns

under consideration for enpl oynent.

(2) Any person may bring a conplaint alleging a violation of
this chapter, any rule or regulation or witten order of the
board, any condition of registration or standards of professional
conduct. Conplaints shall be nmade in witing, sworn to by the
person filing the conplaint, and filed wwth the board. The board
shal |l investigate all conplaints and upon finding a basis for that
conplaint, shall notify the accused in witing specifying the
provi sions of this chapter, rule, regulation or order of the board
or the condition or standard alleged to be violated and the facts
alleged to constitute the violation. The notice shall require the
accused to appear before the board at a tinme and place to answer
the charges. The tine of appearance shall be at least thirty (30)
days fromthe date of service of the notice. Notice shall be made
by service on the person or by registered or certified mail,
return recei pt requested, to the |ast known business or residence
address of the accused, as shown on the records of the board.
Wthin fifteen (15) days follow ng recei pt of that notice, the
accused shall file a witten response, admtting, denying or
taki ng exception to the charges. 1In the absence of a response or
if the charges are admtted or if no exception is taken, the board

may take disciplinary action without holding a hearing. A
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di sciplinary action nmay be settled by the board and the accused,
either before or after a hearing has begun.

A person who reports or provides information to the board in
good faith is not subject to an action for civil damages.

(3) Any hearing under this section may be conducted by the
board itself at a regular or special neeting of the board or by a
hearing officer designated by the board. The hearing officer may
conduct the hearings in the nane of the board at any tinme and
pl ace as conditions and circunstances may warrant. The hearing
of ficer or any nenber of the board may adm ni ster oaths or
affirmations to witnesses appearing before the hearing officer or
t he board.

If any witness fails or refuses to attend upon subpoena
i ssued by the board, refuses to testify or refuses to produce
books, papers, reports, docunents and simlar nmaterial, the
production of which is called for by a subpoena, the attendance of
any witness and the giving of that person's testinony and the
producti on of books, papers, reports, docunments and simlar
material shall be enforced by any court of conpetent jurisdiction
of this state in the manner provided for the enforcenent of the
attendance and testinony of witnesses in civil cases in the courts
of this state.

Al'l hearings before the board shall be recorded either by a
court reporter or by tape or nechanical recorders and subject to
transcription upon order of the board or any interested person.

If the request for transcription originates with an interested
person, that person shall pay the cost of transcription.

The accused shall have the right to be present at the hearing
in person, by counsel or other representative, or both. The board
may continue or recess the hearing as may be necessary.

(4) If a hearing officer conducts the hearing on behal f of
the board, the hearing officer shall upon conpletion have the

record of that hearing prepared. The record shall be submtted to
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the board along with that hearing officer's findings of fact and
recommended deci sion. Upon receipt and review of the record of
the hearing and the hearing officer's findings of fact and
recommended deci sion, the board shall render its final decision as
provi ded in subsection (5) of this section.

Any person ordered to appear for an alleged violation may
request a hearing before a mpjority of the board. A verbatim
record of any previous hearings on that matter shall be filed with
the board, together with findings of fact and concl usions of |aw
made by the board based on the record.

(5 At the conclusion of the hearing, the board nmay either
decide the issue at that time or take the case under advi senent
for further deliberation. The board shall render its decision not
nore than ninety (90) days after the close of the hearing, and
shall forward to the | ast known busi ness or residence address of
the accused, by certified or registered mail, return receipt
requested, a witten statenent of the decision of the board.

If a majority of the board finds the accused guilty of the
charges filed, the board may take any conbination of the follow ng
actions:

(a) Deny the renewal of a certificate of registration
or certificate of enroll nent;

(b) Suspend the certificate of registration or
certificate of enrollnent of any registrant for a specified period
of time, not to exceed three (3) years, or revoke the certificate
of registration or certificate of enrollment of any registrant;

(c) Censure, reprimand or issue a public or private
adnoni shnent to an applicant, a registrant or any other person
engaged in the practice of geology under this chapter;

(d) Inpose limtations, conditions or restrictions upon
the practice of an applicant, a registrant or upon any ot her

person engaged in the practice of geol ogy;
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(e) Require the guilty party to conplete a course,
approved by the board, in ethics;

(f) Inpose probation upon a registrant, requiring
regul ar reporting to the board,

(g Require restitution, in whole or in part, of the
conpensation or fees earned by a registrant or by any other person
engaging in the practice of geology; or

(h) Assess and | evy upon the guilty party a nonetary
penalty not to exceed Five Thousand Dol l ars ($5, 000.00) for each
vi ol ati on.

(6) Any nonetary penalty assessed and | evied under this
section shall be paid to the board upon the expiration of the
period allowed for appeal of that penalty, or nmay be paid sooner
if the guilty party elects. Mney collected by the board under
this section shall be deposited to the credit of the Registered
Pr of essi onal Geol ogi sts Fund.

When paynent of a nonetary penalty assessed and | evied by the
board in accordance with this section is not paid when due, the
board may begin and maintain proceedings in its nanme for
enforcenent of paynent in the chancery court of the county and
judicial district of residence of the guilty party and if the
guilty party is a nonresident of the State of M ssissippi, the
proceedi ngs shall be in the Chancery Court of the First Judicial
District of Hi nds County, M ssissippi.

(7) The board may assess and inpose the costs of any
di sci plinary proceedi ngs conducted under this section against
either the accused, the charging party, or both, as it may el ect.

(8) The authority of the board to assess and | evy the
nonetary penalties under this section shall not be affected or
di m ni shed by any other proceeding, civil or crimnal, concerning
the sane violation or violations, unless provided in this section.

(9) If the board determ nes there is an i mm nent danger to

the public welfare, the board may issue an order for the imedi ate
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suspension of a certificate of registration or a certificate of
enrollment. The registrant may request a hearing on the matter
within fifteen (15) days after receipt of the order of suspension.
The board shall file charges as provided in this section within
thirty (30) days after the issuance of an order, or the suspension
shall be of no further force and effect. |f charges are filed,
the order of suspension shall remain in effect until disposition
of all charges.

(10) The board, for sufficient cause, may rei ssue a revoked
certificate of registration or certificate of enrollnent, upon
witten application to the board by the applicant. The
application shall be nade not |less than three (3) years after the
revocation. The board may inpose reasonable conditions or
limtations in connection with any reissuance.

(11) In addition to the reasons nanmed in subsection (1) of
this section, the board may suspend the certificate of
registration or certificate of enrollment of any person for being
out of conpliance with an order for support, as defined in Section
93-11-153. The procedure for suspension of a certificate for
bei ng out of conpliance with an order for support, and the
procedure for the reissuance or reinstatenent of a certificate
suspended for that purpose, and the paynent of any fees for the
rei ssuance or reinstatenent of a certificate suspended for that
pur pose, shall be governed by Section 93-11-157 or 93-11-163, as
the case may be. Actions taken by the board in suspending a
certificate when required by Section 93-11-157 or 93-11-163 are
not actions fromwhich an appeal nay be taken under Section
73-63-49. Any appeal of a suspension of a certificate that is
requi red by Section 93-11-157 or 93-11-163 shall be taken in
accordance with the appeal procedure specified in Section
93-11-157 or 93-11-163, as the case may be, rather than the

procedure specified in Section 73-63-49. |If there is any conflict
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bet ween Section 93-11-157 or 93-11-163 and this chapter, Section
93-11-157 or 93-11-163, as the case may be, shall control.

SECTION 7. Section 73-63-57, M ssissippi Code of 1972, which
repeal s Sections 73-63-1 through 73-63-55, M ssissippi Code of
1972, which constitute the Regi stered Professional Geol ogists
Practice Act, effective Decenber 31, 2007, is repeal ed.

SECTION 8. Section 73-13-99, M ssissippi Code of 1972, which

repeals Sections 73-13-1 through 73-13-45 and 73-13-71 through

73-13-103, M ssissippi Code of 1972, which create the Board of

Li censure for Professional Engi neers and Surveyors and prescribe

its duties and powers, effective July 1, 2009, is repeal ed.
SECTION 9. This act shall take effect and be in force from

and after July 1, 2006.
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and repeal sunset on engi neers' board.



