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Senator(s) Al britton To: Judiciary, Division B

SENATE BI LL NO. 2831

AN ACT TO AUTHORI ZE POST- CONVI CTI ON DNA TESTI NG UPON
APPLI CATI ON OF A DEFENDANT; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) Upon a witten notion by an individual under

a sentence of inprisonment or death, the court that entered the
j udgment of conviction shall order DNA testing of specific
evidence if the court finds that all of the follow ng apply:

(a) The applicant asserts, under penalty of perjury,
that the applicant is actually innocent of:

(i) The offense for which the applicant is under a
sentence of inprisonment or death; or
(ii) Another offense, if:
| . Evidence of offense was admtted in a
court proceedi ng and exoneration of such offense would entitle the
applicant to a reduced sentence or new sentencing hearing; and
2. To the extent available, the applicant has
exhausted all renedi es avail able under state |aw for requesting
DNA testing of specified evidence relating to the of fense.

(b) The specific evidence to be tested was secured in
relation to the investigation or prosecution of the offense
referenced in the applicant's assertion under paragraph (a).

(c) The specific evidence to be tested:

(i) Was not previously subjected to DNA testing
and the applicant did not:
| . Knowi ngly and voluntarily waive the right
to request DNA testing of that evidence in a court proceeding

after the effective date of this act; or
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2. Knowingly fail to request DNA testing of
that evidence in a prior notion for postconviction DNA testing; or
(i11) Was previously subjected to DNA testing and
the applicant is requesting DNA testing using a new nethod or
technology that is substantially nore probative than the prior DNA
testing.

(d) The specific evidence to be tested is in the
possession of the state and has been subject to a chain of custody
and retai ned under conditions sufficient to ensure that such
evi dence has not been substituted, contam nated, tanpered wth,
replaced or altered in any respect material to the proposed DNA
testing.

(e) The proposed DNA testing is reasonable in scope,
uses scientifically sound nethods, and is consistent with accepted
forensic practices.

(f) The applicant identifies a theory of defense that:

(1) Is not inconsistent with an affirmative
def ense presented at trial; and

(1i) Wuld establish the actual innocence of the
applicant of the offense referenced in the applicant's assertion
under paragraph (a).

(g) |If the applicant was convicted following a trial,
the identity of the perpetrator was at issue in the trial.

(h) The proposed DNA testing of the specific evidence
may produce new material evidence that woul d:

(i) Support the theory of defense referenced in
paragraph (f); and

(11) Raise a reasonable probability that the
applicant did not conmt the offense.

(1) The applicant certifies that the applicant wl|
provide a DNA sanple for purposes of conparison

(j) The notion is made in a tinmely fashion, subject to

the foll ow ng conditions;
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(1) There shall be a rebuttable presunption of
tineliness if the notion is made within sixty (60) nonths of the
effective date of this act or within thirty-six (36) nonths of
convi ction, whichever cones later. Such presunption may be
rebutted upon a show ng:

| . That the applicant's notion for a DNA test
is based solely upon information used in a previously denied
notion; or

2. Cear and convincing evidence that the
applicant's filing is done solely to cause delay or harassnent.

(i1i1) There shall be a rebuttable presunption
against tineliness for any notion not satisfying subparagraph (i)
above. Such presunption nmay be rebutted upon the court's finding:

1. That the applicant was or is inconpetent
and such i nconpetence substantially contributed to the delay in
the applicant's notion for a DNA test;

2. The evidence to be tested is newy
di scovered DNA evi dence;

3. That the applicant's notion is not based
sol ely upon the applicant's own assertion of innocence and, after
considering all relevant facts and circunstances surroundi ng the
notion, a denial would result in a manifest injustice; or

4. Upon good cause shown.

(2) (a) Upon the receipt of a notion filed under subsection
(1), the court shall

(1) Notify the prosecution; and

(i) Alowthe prosecution a reasonable tine
period to respond to the notion.

(b) To the extent necessary to carry out proceedi ngs
under this section, the court shall direct the state to preserve
the specific evidence relating to a notion under subsection (1).

(c) The court may appoint counsel for an indigent

applicant under this section.
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(3) (a) The court shall direct that any DNA testing ordered
under this section be carried out by any qualified | aboratory if
the court nmakes all necessary orders to ensure the integrity of
the specific evidence and the reliability of the testing process
and test results.

(b) The costs of any DNA testing ordered under this
section shall be paid:

(i) By the applicant; or
(i1i1) In the case of an applicant who is indigent,
by the state.

(4) In any case in which the applicant is sentenced to
deat h:

(a) Any DNA testing ordered under this section shall be
conpleted not |later than sixty (60) days after the date on which
the prosecution responds to the notion filed under subsection (1);
and

(b) Not later than one hundred twenty (120) days after
the date on which the DNA testing ordered under this section is
conpleted, the court shall order any post-testing procedures under
subsection (6) or (7), as appropriate.

(5 (a) The results of any DNA testing ordered under this
section shall be sinultaneously disclosed to the court, the
applicant, and the prosecutor.

(b) If the DNA test results obtained under this section
excl ude the applicant as the source of the DNA evidence, and a
conpari son of the DNA sanple of the applicant does not result in a
mat ch between the DNA sanple of the applicant and anot her offense,
the Attorney Ceneral shall destroy the DNA sanple of the applicant
and ensure that such information is not retained if there is no
other legal authority to retain the DNA sanple of the applicant.

(6) (a) |If DNA test results obtained under this section are
i nconcl usive, the court may order further testing, if appropriate,

or may deny the applicant relief.
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(b) I

f DNA test results obtai ned under this section

show that the applicant was the source of the DNA evidence, the

court shall

(1) Deny the applicant relief; and

(ii) On notion of the state:

| . Make a determ nati on whet her the

applicant's assertion of actual innocence was false, and, if the

court makes such a finding, the court may hold the applicant in

contenpt; and

any DNA testing

2. Assess against the applicant the cost of

carried out under this section.

(7) (a) Notw thstanding any |aw that would bar a notion

under this paragraph as untinely, if DNA test results obtained

under this secti

on exclude the applicant as the source of the DNA

evi dence, the applicant may file a notion for a newtrial or

resentencing, as appropriate. The court shall establish a

reasonabl e schedule for the applicant to file such a notion and

for the prosecution to respond to the notion.

(b) The court shall grant the notion of the applicant

for a new tri al

or resentencing, as appropriate, if the DNA test

results, when considered with all other evidence in the case

(regardl ess of whether such evidence was introduced at trial),

establish by conpelling evidence that a new trial would result in

an acquittal of:

(1) In the case of a notion for a newtrial the

of fense for which the applicant is under a sentence of

i npri sonnment or

deat h; and

(i1i) In the case of a notion for resentencing,

anot her offense,

sentenci ng heari

if evidence of such offense was admtted during a

ng and exoneration of such offense would entitle

the applicant to a reduced sentence or a new sentencing

pr oceedi ng.
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(8 (a) Nothing in this section shall affect the
ci rcunst ances under which a person nmay obtain DNA testing or
post-conviction relief under any other |aw
(b) Nothing in this section shall provide a basis for
relief in any habeas corpus proceeding.
SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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