M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Senat or (s) Doxey To: Judiciary, Division A

SENATE BI LL NO. 2787

AN ACT TO ENACT THE M SSI SSI PPl UNI FORM UNCLAI MED PROPERTY
ACT; TO PROVI DE THAT THE STATE TREASURER SHALL BE THE
ADM NI STRATOR OF UNCLAI MED PROPERTY I N M SSI SSI PPl ; TO SET FORTH
DEFI NI TI ONS; TO PROVI DE PRESUMPTI ONS OF ABANDONMENT; TO PROVI DE
RULES FOR TAKI NG CUSTCDY OF ABANDONED PROPERTY; TO ESTABLI SH THE
BURDEN OF PROOF AS TO PROPERTY EVI DENCED BY RECORD OF CHECK OR
DRAFT; TO PROVI DE FOR THE REPORTI NG OF ABANDONED PROPERTY; TO
PROVI DE FOR THE PAYMENT OR DELI VERY OF ABANDONED PROPERTY; TO
PROVI DE FOR NOTI CE AND PUBLI CATI ON OF LI STS OF ABANDONED PROPERTY,;
TO ESTABLI SH CUSTODY OF ABANDONED PROPERTY I N THE STATE; TO
PROVI DE FOR RECOVERY OF ABANDONED PROPERTY BY THE HOLDER AND FOR
DEFENSES OF THE HOLDER; TO PROVI DE FOR THE CREDI TI NG OF DI VI DENDS
| NTEREST AND | NCREMENTS TO THE OMNER S ACCOUNT; TO PROVI DE FOR
PUBLI C SALE OF ABANDONED PROPERTY; TO PROVI DE FOR THE DEPCSI T OF
FUNDS RECEI VED UNDER THI S ACT; TO PROVI DE FOR THE MANNER OF MAKI NG
A CLAIM OF ANOTHER STATE TO RECOVER PROPERTY; TO PROVI DE FOR THE
FI LI NG AND HANDLI NG OF CLAI Ms BY THE ADM NI STRATOR;, TO CREATE AN
ACTI ON TO ESTABLI SH A CLAIM TO ALLOW THE ADM NI STRATOR TO ELECT
VHETHER TO TAKE PAYMENT OR DELI VERY OF UNCLAI MED PROPERTY; TO
PROVI DE | MMUNI TY FROM LI ABI LI TY FOR THE DESTRUCTI ON OR DI SPGSI TI ON
OF PROPERTY HAVI NG NO SUBSTANTI AL COVMERCI AL VALUE; TO PROVI DE
PERI GDS OF LI M TATI ON FOR MAKI NG CLAI M5 UNDER THI S ACT; TO PROVI DE
FOR THE PAYMENT OF | NTEREST AND PENALTI ES BY A HOLDER VWHO FAI LS TO
REPORT, PAY, OR DELIVER PROPERTY I N ACCORDANCE W TH THE PROVI SI ONS
OF TH S ACT; TO REPEAL SECTIONS 89-12-1 THROUGH 89-12-57,
M SSI SSI PPl CODE OF 1972, WHI CH CONSTI TUTE THE UNI FORM DI SPCSI TI ON
OF UNCLAI MED PROPERTY ACT; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Definitions. In this act:

(a) "Administrator"” neans the State Treasurer

(b) "Apparent owner" means a person whose nane appears
on the records of a holder as the person entitled to property
hel d, issued, or owi ng by the hol der.

(c) "Business association” means a corporation, joint
stock conpany, investnent conpany, partnership, unincorporated
association, joint venture, limted liability conpany, business
trust, trust conpany, savings and | oan association, building and
| oan associ ation, savings bank, industrial bank, |and bank, safe

deposit conpany, safekeeping depository, bank, banking
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organi zation, financial organization, insurance conpany, nutual
fund, credit union, utility, or other business entity consisting
of one or nore persons, whether or not for profit.

(d) "Domcile" neans the state of incorporation of a
corporation and the state of the principal place of business of a
hol der ot her than a corporation.

(e) "Holder" neans a person obligated to hold for the
account of, or deliver or pay to, the owner property that is
subject to this act.

(f) "lnsurance conpany” neans an associ ati on,
corporation or fraternal or nutual benefit organization, whether
or not for profit, engaged in the business of providing insurance,
i ncl udi ng accident, burial, casualty, credit life, contract
performance, dental, fidelity, fire, health, hospitalization
illness, life insurance, |life endowrents and annuiti es,
mal practice, marine, nortgage, surety, and wage protection
i nsur ance.

(g) "Mneral" means gas; oil; coal; other gaseous,
liquid, and solid hydrocarbons; oil shale; cenent material; sand
and gravel; road material; building stone; chem cal raw material;
genst one; fissionable and nonfissionable ores; colloidal and ot her
clay; steam and ot her geot hermal resource; or any other substance
defined as a mneral by the law of this state.

(h) "M neral proceeds" neans anounts payable for the
extraction, production, or sale of mnerals, or, upon the
abandonnent of those paynents, all paynents that becone payabl e
thereafter. The termincludes anounts payabl e:

(1) For the acquisition and retention of a m neral
| ease, including bonuses, royalties, conpensatory royalties,
shut-in royalties, mninumroyalties, and delay rentals;

(i1) For the extraction, production, or sale of
m nerals, including net revenue interests, royalties, overriding

royal ties, extraction paynents, and production paynents; and
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(ii1) Resulting froman agreenent or option,
including a joint operating agreenent, unit agreenent, pooling
agreenent and farm out agreenent.

(1) "Money order"” includes an express noney order and a
personal noney order, on which the remtter is the purchaser. The
term does not include a bank noney order or any other instrunent
sold by a banking or financial organization if the seller has
obt ai ned the nane and address of the payee.

(j) "Owner" neans a person who has a legal or equitable
interest in property subject to this act or the person's | egal
representative. The termincludes a depositor in the case of a
deposit, a beneficiary in the case of a trust other than a deposit
intrust, and a creditor, claimant, or payee in the case of other
property.

(k) "Person" neans an individual, business association,
estate, trust, partnership, governnent, governnental subdivision,
agency, or instrunentality, public corporation, or any other |egal
or commercial entity.

(I') "Property" neans a fixed and certain interest in
i ntangi ble property that is held, issued, or owed in the course of
a hol der's business, or by a governnent or governnental entity,
and all incone or increnents therefrom The termincludes
property that is referred to as or evidenced by:

(i) Money, a check, draft, deposit, interest, or
di vi dend;

(ii1) Credit bal ance, custoner's overpaynent, gift
certificate, security deposit, refund, credit nmenorandum unpaid
wage, unused ticket, mneral proceeds, or unidentified remttance;

(ti1) Stock or other evidence of ownership of an
interest in a business association;

(itv) A bond, debenture, note, or other evidence of

i ndebt edness;
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(v) Money deposited to redeem stocks, bonds,
coupons, or other securities or to nmake distributions;

(vi) An amount due and payabl e under the terns of
an annuity or insurance policy, including policies providing life
i nsurance, property and casualty insurance, workers' conpensation
i nsurance, or health and disability insurance; and

(vii) An anmount distributable froma trust or
custodi al fund established under a plan to provide health,
wel fare, pension, vacation, severance, retirenment, death, stock
purchase, profit sharing, enployee savings, supplenental
unenpl oynment insurance, or simlar benefits.

(m "Record" neans information that is inscribed on a
tangi ble nmediumor that is stored in an electronic or other nedium
and is retrievable in perceivable form

(n) "State" nmeans a state of the United States, the
District of Colunbia, the Commpbnwealth of Puerto Rico, or any
territory or insular possession subject to the jurisdiction of the
United States.

(o) "Uility" means a person who owns or operates for
public use any plant, equi pnent, real property, franchise, or
| icense for the transm ssion of comruni cations or the production,
storage, transm ssion, sale, delivery, or furnishing of
electricity, water, steam or gas.

SECTION 2. Presunptions of abandonnment. (1) Property is

presuned abandoned if it is unclainmed by the apparent owner during
the tine set forth below for the particul ar property:
(a) Travelers check, fifteen (15) years after issuance;
(b) Mboney order, seven (7) years after issuance;
(c) Stock or other equity interest in a business
associ ation, including a security entitlenent under Section
75-5-101 et seq. (Article 8 of the Uniform Commercial Code), five
(5) years after the earlier of (i) the date of the nost recent

di vidend, stock split, or other distribution unclainmed by the
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apparent owner, or (ii) the date of the second mailing of a
statenment of account or other notification or comunication that
was returned as undeliverable or after the hol der discontinued
mai | i ngs, notifications or communi cations to the apparent owner;

(d) Debt obligation of a business association, other
than a bearer bond or an original issue discount bond, five (5)
years after the date of the nobst recent interest paynent unclai ned
by the apparent owner;

(e) A demand, savings, or tinme deposit, including a
deposit that is automatically renewable, five (5) years after the
earlier of maturity or the date of the last indication by the
owner of interest in the property; however, property that is
automatically renewable is deened natured for purposes of this
section upon its initial date of maturity, unless the owner has
consented to a renewal at or about the tinme of the renewal and the
consent is in witing or is evidenced by a nenorandum or ot her
record on file wth the hol der;

(f) Mney or credits owed to a custonmer as a result of
a retail business transaction, three (3) years after the
obl i gati on accrued;

(g0 Gft certificate, three (3) years after Decenber 31
of the year in which the certificate was sold, but if redeemable
i n merchandi se only, the anount abandoned is deened to be sixty
percent (60% of the certificate's face val ue;

(h) Anmount owed by an insurer on a |life or endownrent
i nsurance policy or annuity contract that has matured or
termnated, three (3) years after the obligation to pay arose or,
in the case of a policy or contract payable upon proof of death,
three (3) years after the insured has attained, or would have
attained if living, the limting age under the nortality table on

which the reserve i s based;
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(i) Property distributable by a business association in
a course of dissolution, one (1) year after the property becones
di stri butabl e;

(j) Property received by a court as proceeds of a class
action, and not distributed pursuant to the judgnent, one (1) year
after the distribution date;

(k) Property held by a court, state or other
gover nnment, governnental subdivision or agency, public corporation
or other public authority, one (1) year after the property becones
di stri butabl e;

(1) Wages or other conpensation for personal services,
one (1) year after the conpensati on becones payabl e;

(m Deposit or refund owned to a subscriber by a
utility, one (1) year after the deposit or refund becones payabl e;

(n) Property in an individual retirenent account,
defined benefit plan, or other account or plan that is qualified
for tax deferral under the incone tax |aws of the United States,
three (3) years after the earliest of the date of the distribution
or attenpted distribution of the property, the date of the
required distribution as stated in the plan or trust agreenent
governing the plan, or the date, if determ nable by the hol der,
specified in the incone tax laws of the United States by which
distribution of the property nust begin in order to avoid a tax
penal ty; and

(o) Al other property, five (5) years after the
owner's right to denmand the property or after the obligation to
pay or distribute the property arises, whichever first occurs.

(2) At the tine that an interest is presuned abandoned under
subsection (1), any other property right accrued or accruing to
the owner as a result of the interest, and not previously presuned
abandoned, is al so presuned abandoned.

(3) Property is unclainmed if, for the applicable period of

tinme set forth in subsection (1), the apparent owner has not
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202 comunicated in witing or by other neans reflected in a

203 cont enpor aneous record prepared by or on behalf of the hol der,
204 with the holder concerning the property or the account in which
205 the property is held, and has not otherw se indicated an interest
206 in the property. A comrunication with an owner by a person other
207 than the holder or its representative who has not in witing

208 identified the property to the owner is not an indication of

209 interest in the property by the owner.

210 (4) An indication of an owner's interest in property

211 includes:

212 (a) The presentnent of a check or other instrunent of
213 paynent of a dividend or other distribution nade with respect to
214 an account or underlying stock or other interest in a business
215 association or, in the case of a distribution made by el ectronic
216 or simlar means, evidence that the distribution has been

217 received;

218 (b) Omer-directed activity in the account in which the
219 property is held, including a direction by the owner to increase,
220 decrease or change the anount or type of property held in the

221 account;

222 (c) The making of a deposit to or wwthdrawal from a
223 bank account; and

224 (d) The paynent of a premumw th respect to a property
225 interest in an insurance policy; however, the application of an
226 automatic prem um | oan provision or other nonforfeiture provision
227 contained in an insurance policy does not prevent a policy from
228 maturing or termnating if the insured has died or the insured or
229 the beneficiary of the policy has otherw se becone entitled to the
230 proceeds before the depletion of the cash surrender val ue of a
231 policy by the application of those provisions.

232 (5) Property is payable or distributable for purposes of

233 this act notwi thstanding the owner's failure to nmake demand or
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present an instrument or docunent otherw se required to obtain
paynent .

SECTION 3. Rules for taking custody. Unless otherw se

provided in this act or by other statute of this state, property
that is presuned abandoned, whether | ocated in this or another
state, is subject to the custody of this state if:

(a) The last known address of the apparent owner, as
shown on the records of the holder, is in this state;

(b) The records of the holder do not reflect the
identity of the person entitled to the property and it is
established that the | ast known address of the person entitled to
the property is in the state;

(c) The records of the holder do not reflect the |ast
known address of the apparent owner and it is established that:

(1) The last known address of the person entitled
to the property is in this state; or

(ii1) The holder is a domciliary or a governnent
or governnental subdivision or agency of this state and has not
previously paid or delivered the property to the state of the | ast
known address of the apparent owner or other person entitled to
t he property;

(d) The last known address of the apparent owner, as
shown on the records of the holder, is in a state that does not
provi de for the escheat or custodial taking of the property and
the holder is a domciliary or a governnent or governnenta
subdi vi sion or agency of this state;

(e) The last known address of the apparent owner, as
shown on the records of the holder, is in a foreign country and
the holder is a domciliary or a governnment or governnenta
subdi vi sion or agency of this state;

(f) The transaction out of which the property arose
occurred in this state, the holder is a domciliary of a state

t hat does not provide for the escheat or custodial taking of the
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property, and the | ast known address of the apparent owner or
ot her person entitled to the property is unknown or is in a state
t hat does not provide for the escheat or custodial taking of the
property; or
(g) The property is a travelers' check or noney order

purchased in this state, or the issuer of the travelers' check or
noney order has its principal place of business in this state and
the issuer's records do not show the state in which the instrunent
was purchased or show that the instrunent was purchased in a state
t hat does not provide for the escheat or custodial taking of the
property.

SECTION 4. Dormancy charge. A holder may deduct from

property presuned abandoned a charge i nposed by reason of the
owner's failure to claimthe property within a specified tinme only
if there is a valid and enforceable witten contract between the
hol der and the owner pursuant to which the hol der may i npose the
charge and the holder regularly inposes the charge, which is not
regul arly reversed or otherw se cancel ed. The anmount of the
deduction is limted to an anpbunt that is not unconscionabl e.

SECTION 5. Burden of proof as to property evidenced by

record of check or draft. A record of the issuance of a check,
draft, or simlar instrunent is prima facie evidence of an
obligation. In claimng property froma holder who is also the
i ssuer, the admnistrator's burden of proof as to the existence
and anount of the property and its abandonnment is satisfied by
showi ng i ssuance of the instrunment and passage of the requisite
peri od of abandonnment. Defenses of paynent, satisfaction,
di scharge, and want of consideration are affirmative defenses that
nmust be established by the hol der.

SECTION 6. Report of abandoned property. (1) A holder of

property presuned abandoned shall nake a report to the
adm ni strator concerning the property.

(2) The report nust be verified and nmust include:
S. B. No. 2787 *SS26/R726*
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300 (a) A description of the property;

301 (b) Except with respect to a travelers check or noney
302 order, the nane, if known, and | ast known address, if any, and the
303 Social Security nunber or taxpayer identification nunber, if

304 readily ascertainable, of the apparent owner of property of the
305 value of Fifty Dollars ($50.00) or nore;

306 (c) An aggregated anmount of itens val ued under Fifty
307 Dollars ($50.00) each;

308 (d) In the case of noney anmounting to Fifty Dollars
309 ($50.00) or nore held or owi ng under any annuity or life or

310 endownrent insurance policy, the full nanme and | ast known address
311 of the insured or annuitant and of the beneficiary;

312 (e) The date, if any, on which the property becane
313 payabl e, demandabl e, or returnable, and the date of the | ast

314 transaction with the apparent owner with respect to the property;
315 and

316 (f) Oher information that the adm nistrator by rule
317 prescribes as necessary for the admnistration of this act.

318 (3) If a holder of property presuned abandoned is a

319 successor to another person who previously held the property for
320 the apparent owner or the holder has changed its nane while

321 holding the property, the holder shall file with the report its
322 former nanmes, if any, and the known nanes and addresses of al
323 previous holders of the property.

324 (4) The report nust be filed before Novenber 1 of each year
325 and cover the twelve (12) nonths next preceding July 1 of that
326 year, but a report with respect to a |life insurance conpany nust
327 be filed before May 1 of each year for the cal endar year next
328 preceding.

329 (5) The hol der of property presunmed abandoned shall send
330 written notice to the apparent owner, not nore than one hundred

331 twenty (120) days or |less than sixty (60) days before filing the
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report required by this section, stating that the holder is in
possessi on of property subject to this act if:

(a) The holder has in its records an address for the
apparent owner which the holder's records do not disclose to be
i naccur at e;

(b) The claimof the apparent owner is not barred by
the statute of |limtations; and

(c) The value of the property is Fifty Dollars ($50.00)
or nore.

(6) Before the date for filing the report, the hol der of
property presuned abandoned nay request the admnistrator to
extend the tinme for filing the report. The adm nistrator may
grant the extension for good cause. The hol der, upon receipt of
the extension, may nmake an interimpaynent on the anount the
hol der estimates will ultimately be due, which will termnate the
accrual of additional interest on the anount paid.

(7) The holder of property presunmed abandoned shall file
with the report an affidavit stating that the hol der has conplied
w th subsection (5).

SECTION 7. Paynent or delivery of abandoned property. (1)

Upon filing the report required by Section 6 of this act, the
hol der of property presuned abandoned shall pay, transfer, or
cause to be paid or transferred to the adm nistrator the property
described in the report as unclainmed, but if the property is an
automatically renewabl e deposit, and a penalty or forfeiture in
the paynent of interest would result, the tinme for conpliance is
extended until a penalty or forfeiture would no | onger result.
(2) If the property reported to the admnistrator is a
security or security entitlenment under Section 75-8-101 et seq.
(Article 8 of the Uniform Commercial Code), the admnistrator is
an appropriate person to nake an endorsenent, instruction, or
entitlenment order on behalf of the apparent owner to invoke the

duty of the issuer or its transfer agent or the securities
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internmediary to transfer or dispose of the security or the
security entitlement in accordance with Section 75-8-101 et seq.
(Article 8 of the Uniform Comercial Code).

(3) If the holder of property reported to the adm nistrator
is the issuer of a certificated security, the adm nistrator has
the right to obtain a replacenent certificate pursuant to Section
75-8-101 et seq. (Article 8 of the Uniform Commercial Code), but
an indemity bond is not required.

(4) An issuer, the holder and any transfer agent or other
person acting pursuant to the instructions of and on behalf of the
i ssuer or holder in accordance with this section is not liable to
t he apparent owner and nust be indemified against clainms of any
person in accordance with Section 9 of this act.

SECTION 8. Notice and publication of |ists of abandoned

property. (1) The adm nistrator shall publish a notice not |ater
t han Novenber 30 of the year next follow ng the year in which
abandoned property has been paid or delivered to the
admnistrator. The notice nust be published in a newspaper of
general circulation in the county of this state in which is
| ocated the | ast known address of any person nanmed in the notice.
If a hol der does not report an address for the apparent owner, or
the address is outside this state, the notice nust be published in
the county in which the holder has its principal place of business
within this state or another county that the adm nistrator
reasonably selects. The advertisenent nmust be in a formthat, in
the judgnent of the admnnistrator, is likely to attract the
attention of the apparent owner of the unclained property. The
formmust contain the foll ow ng information

(a) The nane of each person appearing to be the owner
of the property, as set forth in the report filed by the hol der;

(b) The last known address or |ocation of each person
appearing to be the owner of the property, if an address or

| ocation is set forth in the report filed by the hol der;
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(c) A statenent explaining that property of the owner
is presuned to be abandoned and has been taken into the protective
custody of the adm nistrator; and

(d) A statenent that information about the property and
its return to the owner is available to a person having a | egal or
beneficial interest in the property, upon request to the
adm ni strator.

(2) The admnistrator is not required to advertise the nane
and address or |location of an owner of property having a total
value less than Fifty Dollars ($50.00), or information concerning
a travel ers check, noney order or simlar witten instrunent.

SECTION 9. Custody by state; recovery by hol der; defense of

holder. (1) In this section, paynent or delivery is nmade in
"good faith" if:

(a) Paynment or delivery was made in a reasonable
attenpt to conply with this act;

(b) The holder was not then in breach of a fiduciary
obligation with respect to the property and had a reasonabl e basis
for believing, based on the facts then known, that the property
was presuned abandoned; and

(c) There is no show ng that the records under which
the delivery was nade did not neet reasonable comrercial standards
of practice in the industry.

(2) Upon paynment or delivery of property to the
adm nistrator, the state assumes custody and responsibility for
t he saf ekeeping of the property. A holder who pays or delivers
property to the admnistrator in good faith is relieved of al
liability arising thereafter with respect to the property.

(3) A holder who has paid noney to the adm nistrator
pursuant to this act may subsequently make paynent to a person
reasonably appearing to the holder to be entitled to paynent.

Upon a filing by the hol der of proof of paynent and proof that the

payee was entitled to the paynent, the adm nistrator shal
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pronmptly reinburse the holder for the paynment w thout inposing a
fee or other charge. |If reinbursenment is sought for a paynent
made on a negotiable instrunent, including a travel ers check or
noney order, the hol der nust be reinbursed upon filing proof that
the instrunent was duly presented and that paynent was nmade to a
person who reasonably appeared to be entitled to paynent. The

hol der nust be reinbursed for paynent made even if the paynent was
made to a person whose clai mwas barred under Section 18(1) of
this act.

(4) A holder who has delivered property other than noney to
the adm nistrator pursuant to this act may reclaimthe property if
it is still in the possession of the admnistrator, w thout paying
any fee or other charge, upon filing proof that the apparent owner
has clainmed the property fromthe hol der.

(5) The adm nistrator may accept a holder's affidavit as
sufficient proof of the holder's right to recover noney and
property under this section.

(6) |If a holder pays or delivers property to the
adm nistrator in good faith and thereafter another person clains
the property fromthe holder or another state clains the noney or
property under its laws relating to escheat or abandoned or
uncl ai med property, the admnistrator, upon witten notice of the
claim shall defend the hol der against the claimand indemify the
hol der against any liability on the claimresulting from paynent

or delivery of the property to the adm nistrator.

SECTION 10. Crediting of dividends, interest and increnents
to owner's account. |If property other than noney is paid,
delivered, or transferred to the admnistrator under this act, the
owner is entitled to receive fromthe adm nistrator any inconme or
gain realized or accruing on the property at or before |iquidation
or conversion of the property into noney. |If the property was an
i nt erest-bearing demand, savings, or tinme deposit, including a

deposit that is automatically renewabl e, the adm nistrator shal
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pay interest at a rate of eight percent (8% a year or any |esser
rate the property earned while in the possession of the hol der.

I nterest begins to accrue when the property is delivered to the
adm ni strator and ceases on the earlier of the expiration of ten
(10) years after delivery or the date on which paynent is nmade to
the owner. Interest on interest-bearing property is not payable
for any period before the effective date of this act, unless

aut hori zed by | aw not superseded by this act.

SECTION 11. Public sale of abandoned property. (1) Except

as otherwi se provided in this section, the admnistrator, within
three (3) years after the recei pt of abandoned property, shal

sell it to the highest bidder at public sale at a location in the
state which in the judgnent of the adm nistrator affords the nost
favorabl e market for the property. The adm nistrator may decline
t he highest bid and reoffer the property for sale if the

adm ni strator considers the bid to be insufficient. The

adm ni strator need not offer the property for sale if the

adm ni strator considers that the probable cost of sale will exceed
the proceeds of the sale. A sale held under this section nust be
preceded by a single publication of notice, at |east three (3)
weeks before sale, in a newspaper of general circulation in the
county in which the property is to be sold.

(2) Securities listed on an established stock exchange nust
be sold at prices prevailing on the exchange at the tinme of sale.
O her securities may be sold over the counter at prices prevailing
at the tine of sale or by any reasonabl e nethod sel ected by the
admnistrator. |If securities are sold by the adm nistrator before
the expiration of three (3) years fromtheir delivery to the
adm ni strator, a person nmaking a claimunder this act before the
end of the three-year period is entitled to the proceeds of the
sale of the securities or the market value of the securities at
the time the claimis nmade, whichever is greater, plus dividends,

interest or other increnments thereon up to the tine the claimis

S. B. No. 2787 *SS26/R726*
06/ SS26/ R726
PAGE 15



497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528

made, | ess any deduction for expenses of sale. A person making a
claimunder this act after the expiration of the three-year period
is entitled to receive the securities delivered to the
adm ni strator by the holder, if they still remain in the custody
of the adm nistrator, or the net proceeds received fromsale, and
is not entitled to receive any appreciation in the value of the
property occurring after delivery to the adm nistrator, except in
a case of intentional m sconduct or nalfeasance by the
adm ni strator.

(3) A purchaser of property at a sale conducted by the
adm ni strator pursuant to this act takes the property free of al
clainms of the owner or previous holder and of all persons claimng
t hrough or under them The adm nistrator shall execute al

docunents necessary to conplete the transfer of ownership.

SECTION 12. Deposit of funds. (1) Al funds received under
the provisions of Sections 1 through 30 of this act shal
forthwith be deposited by the treasurer in a special fund hereby
established in the State Treasury to be designated the "Abandoned
Property C ains Paynent Fund" an anount not exceedi ng One Hundred
Thousand Dol | ars ($100, 000. 00) from which he shall make pronpt
paynment of clainms duly allowed by himas hereinafter provided.
The adm ni strator shall record the nanme and | ast known address of
each person appearing fromthe holders' reports to be entitled to
t he abandoned property and the nane and | ast known address of each
i nsured person or annuitant and beneficiary and, with respect to
each policy or contract listed in the report of an insurance
conpany, its nunber, the nanme of the corporation and the anopunt
due. The record shall be available for public inspection at al
reasonabl e busi ness hours.

(2) Before making a deposit to the credit of the "Abandoned
Property Fund,"” the adm ni strator may deduct:

(a) Expenses of sal e of abandoned property;

S. B. No. 2787 *SS26/R726*
06/ SS26/ R726
PAGE 16



529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560
561

(b) Costs of mailing and publication in connection with
abandoned property;

(c) Reasonabl e service charges; and

(d) Expenses incurred in exam ning records of hol ders
of property and in collecting the property fromthose hol ders.

SECTION 13. C aimof another state to recover property. (1)

After property has been paid or delivered to the adm ni strator
under this act, another state may recover the property if:

(a) The property was delivered to the custody of this
state because the records of the holder did not reflect a | ast
known | ocation of the apparent owner within the borders of the
other state and the other state establishes that the apparent
owner or other person entitled to the property was |ast known to
be located within the borders of that state and under the | aws of
that state the property has escheated or becone subject to a claim
of abandonnent by that state;

(b) The property was delivered to the custody of this
state because the laws of the other state did not provide for the
escheat or custodial taking of the property, and under the |aws of
that state subsequently enacted the property has escheated or
becone subject to a claimof abandonnment by that state;

(c) The records of the holder were erroneous in that
they did not accurately identify the owner of the property and the
| ast known | ocation of the owner within the borders of another
state and under the laws of that state the property has escheated
or becone subject to a claimof abandonnment by that state;

(d) The property was subjected to custody by this state
under Section 3(a) (place of transaction) and under the | aws of
the state of domcile of the holder the property has escheated or
becone subject to a claimof abandonnent by that state; or

(e) The property is a sum payable on a travel ers check,
noney order or simlar instrunent that was purchased in the other

state and delivered into the custody of this state under Section
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3(g), and under the laws of the other state the property has
escheated or becone subject to a claimof abandonnent by that
state.

(2) A claimof another state to recover escheated or
abandoned property nust be presented in a form prescribed by the
adm ni strator who shall decide the claimw thin ninety (90) days
after it is presented. The adm nistrator shall allow the claim
upon determning that the other state is entitled to the abandoned
property under subsection (1).

(3) The admnistrator shall require another state, before
recovering property under this section, to agree to indemify this
state and its officers and enpl oyees against any liability on a
claimto the property.

SECTION 14. Filing claimw th adm ni strator; handling of

claims by adm nistrator. (1) A person, excluding another state,
claimng an interest in property paid or delivered to the
admnistrator may file a claimon a form prescribed by the

adm ni strator and verified by the clai mant.

(2) Wthin ninety (90) days after a claimis filed, the
adm ni strator shall allow or deny the claimand give witten
notice of the decision to the claimant. |If the claimis denied,
the adm nistrator shall informthe clainmant of the reasons for the
deni al and specify what additional evidence is required before the
claimw |l be allowed. The claimant may then file a new cl aim
with the adm nistrator or maintain an action under Section 15 of
this act.

(3) Wthinthirty (30) days after a claimis allowed, the
property or the net proceeds of a sale of the property shall be
delivered or paid by the adm nistrator to the cl ai mant, together
wi th any additional amount to which the claimant is entitled under
Sections 10 and 11 of this act.

(4) A holder who pays the owner for property that has been

delivered to the state and which, if clained fromthe
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adm ni strator by the owner would be subject to an increnent under
Sections 10 and 11 of this act, may recover fromthe adm ni strator
t he anount of the increnent.

SECTION 15. Action to establish claim A person aggrieved

by a decision of the adm nistrator or whose claimhas not been
acted upon wthin ninety (90) days after its filing may maintain
an original action to establish the claimin circuit court, nam ng
the adm nistrator as a defendant. |If the aggrieved person
establishes the claimin an action against the adm nistrator, the
court may award the clai mant reasonable attorney's fees.

SECTION 16. Election to take paynment or delivery. (1) The

adm ni strator may decline to receive property reported under this
act which the adm ni strator considers to have a value | ess than
t he expenses of notice and sale.

(2) A holder, with the witten consent of the adm nistrator
and upon conditions and terns prescribed by the adm nistrator, my
report and deliver property before the property is presuned
abandoned. Property so delivered nust be held by the
adm nistrator and is not presuned abandoned until it otherw se
woul d be presunmed abandoned under this act.

SECTION 17. Destruction or disposition of property having no

substantial commercial value; imunity fromliability. |If the
adm nistrator determ nes after investigation that property
delivered under this act has no substantial comercial value, the
adm ni strator may destroy or otherw se dispose of the property at
any tinme. An action or proceeding may not be naintai ned agai nst
the state or any officer or against the holder for or on account
of any acts taken by the adm nistrator under this section, except
for acts constituting intentional m sconduct.

SECTION 18. Periods of Iimtation. (1) The expiration,

before or after the effective date of this act, of a period of
limtation on the owner's right to receive or recover property,
whet her specified by contract, statute or court order, does not
S. B. No. 2787 *SS26/R726*
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preclude the property from bei ng presuned abandoned or affect a
duty to file a report or to pay or deliver or transfer property to
the admnistrator as required by this act.

(2) An action or proceeding may not be maintained by the
adm nistrator to enforce this act nore than ten (10) years after
the holder specifically identified the property reported to the
adm ni strator or gave express notice to the admnistrator of a
di spute regarding the property. 1In the absence of a report, the
period of limtation is tolled. The period of limtation is also
tolled by the filing of a report that is fraudul ent.

SECTION 19. Requests for reports and exam nation of records.

(1) The admnistrator may require a person who has not filed a
report, or a person who the adm nistrator believes has filed an

i naccurate, inconplete, or false report, to file a verified report
in a formspecified by the adm nistrator. The report nust state
whet her the person is holding property reportable under this act,
descri be property not previously reported or as to which the

adm ni strator has made inquiry, and specifically identify and
state the anounts of property that nay be in issue.

(2) The admnistrator, at reasonable tines and upon
reasonabl e notice, may exam ne the records of any person to
determ ne whether the person has conplied with this act. The
adm ni strator may conduct the exam nation even if the person
believes it is not in possession of any property reportable or
deliverabl e under this act. The admnistrator may contract with
any ot her person to conduct the exam nation on behalf of the
adm ni strator.

(3) The admnistrator at reasonable tinmes nay exam ne the
records of an agent, including a dividend disbursing agent or
transfer agent, of a business association that is the hol der of
property presuned abandoned if the adm nistrator has given the
notice required by subsection (2) to both the association and the

agent at least ninety (90) days before the exam nation.
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(4) Docunents and wor ki ng papers obtained or conpiled by the
adm nistrator, or the adm nistrator's agents, enployees or
desi gnated representatives in the course of conducting an
exam nation are confidential and are not public records but the
docunents and papers may be:

(a) Used by the administrator in the course of an
action to collect unclained property or otherw se enforce this
act;

(b) Used in joint exam nations conducted with or
pursuant to an agreenent with another state, the federal
governnment, or any other governnmental entity;

(c) Produced pursuant to subpoena or court order; or

(d) Disclosed to the abandoned property office of
another state for that state's use in circunstances equivalent to
t hose described in paragraphs (a), (b) and (c), if the other state
is bound to keep the docunents and papers confidential.

(5 If an exam nation of the records of a person results in
the di scl osure of property reportable under this act, the
adm ni strator may assess the cost of the exam nation against the
hol der at the rate of Two Hundred Dol lars ($200.00) a day for each
exam ner, or a greater anount that is reasonable and was actually
i ncurred, but the assessnent may not exceed the value of the
property found to be reportable. The cost of exam nation nade
pursuant to subsection (3) may be assessed only against the
busi ness associ ati on.

(6) If a holder fails after the effective date of this act
to maintain the records required by Section 20 of this act and the
records of the hol der available for the periods subject to this
act are insufficient to permt the preparation of a report, the
adm nistrator may require the holder to report and pay the anount
the adm nistrator may reasonably estimate on the basis of any
avail abl e records of the holder or on the basis of any other

reasonabl e nmet hod of estimation that the adm nistrator may sel ect.
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SECTION 20. Retention of records. (1) A holder required to

file a report under Section 6 of this act shall maintain its
records containing the information required to be included in the
report until the holder files the report and for ten (10) years
after the date of filing, unless a shorter tine is provided in
subsection (2) or by rule of the adm nistrator.

(2) A business association that sells, issues, or provides
to others for sale or issue in this state, travel ers checks, noney
orders, or simlar witten instrunents other than third-party bank
checks, on which the business association is directly |iable,
shall maintain a record of the instrunents while they remain
out standing, indicating the state and date of issue, for three (3)
years after the date the property becones reportable.

SECTION 21. Enforcenent. The adm nistrator may nmaintain an

action in this or another state to enforce this act. The court
may award reasonable attorney's fees to the prevailing party.

SECTION 22. Interstate agreenents and cooperation; joint and

reci procal actions with other states. (1) The adm nistrator my
enter into an agreenent with another state to exchange information
relating to abandoned property or its possible existence. The
agreenent nmay permt the other state, or another person acting on
behal f of a state, to exam ne records as authorized in Section 19
of this act. The admnistrator by rule may require the reporting
of information needed to enable conpliance with an agreenent nade
under this section and prescribe the form

(2) The admnistrator may join with another state to seek
enforcenent of this act against any person who is or may be
hol di ng property reportable under this act.

(3) At the request of another state, the Attorney CGeneral of
this state may maintain an action on behalf of the other state to
enforce, in this state, the unclainmed property | aws of the other
state against a holder of property subject to escheat or a claim

of abandonnent by the other state, if the other state has agreed
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to pay expenses incurred by the Attorney General in maintaining
t he action.

(4) The adm nistrator may request that the Attorney General
of another state or another attorney commence an action in the
other state on behalf of the admnistrator. Wth the approval of
the Attorney Ceneral of this state, the admnistrator may retain
any other attorney to commence an action in this state on behal f
of the adm nistrator. This state shall pay all expenses,
including attorney's fees, in maintaining an action under this
subsection. Wth the admnistrator's approval, the expenses and
attorney's fees may be paid from noney received under this act.
The adm ni strator may agree to pay expenses and attorney's fees
based in whole or in part on a percentage of the value of any
property recovered in the action. Any expenses or attorney's fees
pai d under this subsection may not be deducted fromthe anount
that is subject to the claimby the owner under this act.

SECTION 23. Interest and penalties. (1) A holder who fails

to report, pay or deliver property within the tine prescribed by
this act shall pay to the adm nistrator interest at the annual

rate of twelve percent (129% on the property or value thereof from
the date the property should have been reported, paid or

del i vered.

(2) Except as otherw se provided in subsection (3), a hol der
who fails to report, pay or deliver property wthin the tine
prescribed by this act, or fails to performother duties inposed
by this act, shall pay to the admnnistrator, in addition to
interest as provided in subsection (1), a civil penalty of Two
Hundred Dol | ars ($200.00) for each day the report, paynent or
delivery is withheld, or the duty is not perforned, up to a
maxi mum of Five Thousand Dol | ars ($5, 000. 00).

(3) A holder who willfully fails to report, pay or deliver
property within the time prescribed by this act or willfully fails

to performother duties inposed by this act, shall pay to the
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admnistrator, in addition to interest as provided in subsection
(1), a civil penalty of One Thousand Dol |l ars ($1,000.00) for each
day the report, paynent, or delivery is withheld, or the duty is
not performed, up to a maxi mum of Twenty-five Thousand Dol | ars
($25, 000.00), plus twenty-five percent (25% of the value of any
property that should have been but was not reported.

(4) A holder who renders a fraudul ent report shall pay to
the adm nistrator, in addition to interest as provided in
subsection (1), a civil penalty of One Thousand Dol l ars
(%1, 000.00) for each day fromthe date a report under this act was
due, up to a maxi mum of Twenty-five Thousand Dol |l ars ($25, 000. 00),
plus twenty-five percent (25% of the value of any property that
shoul d have been but was not reported.

(5) Upon good cause shown the adm nistrator nmay waive, in
whol e or in part, interest under subsection (1) and penalties
under subsections (2) and (3), and shall waive penalties if the
hol der acted in good faith and w thout negligence.

SECTI ON 24. Agreenent to |ocate property. (1) An agreenent

by an owner, the primary purpose of which is to | ocate, deliver,
recover or assist in the recovery of property that is presuned
abandoned is void and unenforceable if it was entered into during
the period commencing on the date the property was presuned
abandoned and extending to a time that is twenty-four (24) nonths
after the date the property is paid or delivered to the
adm nistrator. This subsection does not apply to an owner's
agreenent with an attorney to file a claimas to identified
property or contest the admnistrator's denial of a claim

(2) Any agreenent by an owner, the primary purpose of which
is to locate, deliver, recover or assist in the recovery of
property is enforceable only if the agreenent is in witing,
clearly sets forth the nature of the property and the services to

be rendered, is signed by the apparent owner and states the val ue
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of the property before and after the fee or other conpensation has
been deduct ed.

(3) |If an agreenent covered by this section is applicable to
m neral proceeds and the agreenent contains a provision to pay
conpensation that includes a portion of the underlying mnerals or
any production paynent, overriding royalty, conpensatory royalty,
or simlar paynent, the provision is void and unenforceabl e.

(4) An agreenent covered by this section may not provide for
conpensation that is unconscionable. An owner who has agreed to
pay conpensation that is unconscionable, or the adm nistrator on
behal f of the owner, may maintain an action to reduce the
conpensation to a consci onable anount. The court may award
reasonabl e attorney's fees to an owner who prevails in the action.

(5 An owner may at any tinme assert that an agreenent
covered by this section is otherwi se invalid.

SECTION 25. Foreign transactions. This act does not apply

to property held, due and owing in a foreign country and ari sing
out of a foreign transaction.

SECTION 26. Applicability of act. (1) An initial report

filed under this act for property that was not required to be
reported before the effective date of this act but which is
subject to this act must include all itens of property that would
have been presuned abandoned during the ten-year period next
preceding the effective date of this act as if this act had been
in effect during that period.

(2) This act does not relieve a holder of a duty that arose
before the effective date of this act to report, pay or deliver
property. Except as otherw se provided in Section 18(2), a hol der
who did not conply with the law in effect before the effective
date of this act is subject to the applicable provisions for
enforcenment and penalties which then existed, which are continued

in effect for the purpose of this section.
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824 SECTION 27. Rules. The adm nistrator may adopt necessary

825 rules to carry out this act.

826 SECTION 28. Uniformty of application and construction.

827 This act shall be applied and construed to effectuate its general
828 purpose to make uniformthe law with respect to the subject of
829 this act anbng states enacting it.

830 SECTION 29. Short title. This act may be cited as the

831 M ssissippi Uniform Uncl ai med Property Act.
832 SECTI ON 30. Severability clause. If any provision of this

833 act or the application thereof to any person or circunstance is
834 held invalid, the invalidity does not affect other provisions or
835 applications of this act which can be given effect wthout the
836 invalid provision or application, and to this end the provisions
837 of this act are severable.

838 SECTI ON 31. Sections 89-12-1, 89-12-3, 89-12-5, 89-12-7,

839 89-12-9, 89-12-11, 89-12-13, 89-12-15, 89-12-17, 89-12-19,

840 89-12-21, 89-12-23, 89-12-25, 89-12-27, 89-12-29, 89-12-31,

841 89-12-33, 89-12-35, 89-12-37, 89-12-39, 89-12-41, 89-12-43,

842 89-12-45, 89-12-47, 89-12-49, 89-12-53, 89-12-55 and 89-12-57,

843 M ssissippi Code of 1972, which constitute the Uniform D sposition
844 of Unclaimed Property Act, are repeal ed.

845 SECTION 32. This act shall take effect and be in force from
846 and after July 1, 2006.
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