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Senat or (s) Doxey To: Judiciary, Division A

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2781

AN ACT TO CREATE THE UNI FORM FRAUDULENT TRANSFER ACT; TO
DEFI NE CERTAI N TERM5; TO PROVI DE FOR | NSOLVENCY UNDER THI S ACT; TO
SPECI FY VALUE UNDER THI S ACT; TO PROVI DE FOR FRAUDULENT TRANSFERS
AS TO PRESENT AND FUTURE CREDI TORS; TO SPECI FY WHEN A TRANSFER | S
MADE OR OBLI GATI ON | S | NCURRED;, TO PROVI DE REMEDI ES OF CREDI TORS
TO PROVI DE FOR DEFENSES, LI ABILITY AND PROTECTI ON OF TRANSFEREES;
TO PROVI DE FOR THE EXTI NGUI SHVENT OF A CAUSE OF ACTI QN; TO AMEND
SECTI ON 11-5-75, M SSISSI PPI CODE OF 1972, |IN CONFORM TY TO THE
PROVI SIONS OF THI S ACT; TO REPEAL SECTI ON 15-3-3, M SSI SSI PPl CODE
OF 1972, WH CH DECLARES FRAUDULENT CONVEYANCES TO BE VO D; AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The followi ng words and phrases shall have the

meani ngs ascri bed herein, unless the context clearly indicates
ot herw se:
(a) "Affiliate" neans:

(i) A person who directly or indirectly owns,
controls or holds with power to vote, twenty percent (20% or nore
of the outstanding voting securities of the debtor, other than a
person who hol ds the securities,

1. As a fiduciary or agent w thout sole
di scretionary power to vote the securities; or

2. Solely to secure a debt, if the person has
not exercised the power to vote;

(ii) A corporation twenty percent (20% or nore of
whose out standi ng voting securities are directly or indirectly
owned, controlled, or held with power to vote, by the debtor or a
person who directly or indirectly owns, controls or holds with
power to vote, twenty percent (20% or nore of the outstanding
voting securities of the debtor, other than a person who hol ds the

securities,
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1. As a fiduciary or agent w thout sole power
to vote the securities; or

2. Solely to secure a debt, if the person has
not in fact exercised the power to vote;

(ti1) A person whose business is operated by the
debtor under a | ease or other agreenent, or a person substantially
all of whose assets are controlled by the debtor; or

(iv) A person who operates the debtor's business
under a | ease or other agreenment or controls substantially all of
the debtor's assets.

(b) "Asset" neans property of a debtor, but the term
does not i ncl ude:

(i) Property to the extent it is encunbered by a
valid lien;

(i1i) Property to the extent it is generally exenpt
under nonbankruptcy |aw, or

(ti1) An interest in property held in tenancy by
the entireties to the extent it is not subject to process by a
creditor holding a claimagainst only one tenant.

(c) "daint neans a right to paynent, whether or not
the right is reduced to judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, |egal,
equi tabl e, secured, or unsecured.

(d) "Creditor" neans a person who has a claim

(e) "Debt" nmeans liability on a claim

(f) "Debtor" neans a person who is liable on a claim

(g) "lInsider" includes:

(1) If the debtor is an individual,

1. Arelative of the debtor or of a general
partner of the debtor;
2. A partnership in which the debtor is a

general partner;
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3. A general partner in a partnership
described in clause 2; or
4. A corporation of which the debtor is a
director, officer or person in control;
(it) If the debtor is a corporation,
1. A director of the debtor;
2. An officer of the debtor;
3. A person in control of the debtor;
4. A partnership in which the debtor is a
general partner;
5. A general partner in a partnership
described in clause 4; or
6. Arelative of a general partner, director,
officer or person in control of the debtor;
(iii1) If the debtor is a partnership,
1. A general partner in the debtor;
2. Arelative of a general partner in, or a
general partner of, or a person in control of the debtor;
3. Another partnership in which the debtor is
a general partner;
4. A general partner in a partnership
described in clause 3; or
5. A person in control of the debtor;
(tv) An affiliate, or an insider of an affiliate
as if the affiliate were the debtor; and
(v) A managi ng agent of the debtor.

(h) "Lien" means a charge against or an interest in
property to secure paynent of a debt or perfornmance of an
obligation, and includes a security interest created by agreenent,
a judicial lien obtained by | egal or equitable process or
proceedi ngs, a common-law lien, or a statutory lien.

(i) "Person" nmeans an individual, partnership,

corporation, association, organization, governnment or governmnental
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subdi vi si on or agency, business trust, estate, trust or any other
| egal or commercial entity.

(j) "Property" neans anything that may be the subject
of ownershi p.

(k) "Relative" neans an individual related by
consanguinity within the third degree as determ ned by the common
| aw, a spouse, or an individual related to a spouse within the
third degree as so determ ned, and includes an individual in an
adoptive relationship wwthin the third degree.

(I') "Transfer" neans every node, direct or indirect,
absol ute or conditional, voluntary or involuntary, of disposing of
or parting with an asset or an interest in an asset, and includes
paynment of noney, release, |ease and creation of a lien or other
encunbr ance.

(m "Valid lien" nmeans a lien that is effective agai nst
the holder of a judicial |ien subsequently obtained by |egal or
equi t abl e process or proceedings.

SECTION 2. (1) A debtor is insolvent if the sumof the

debtor's debts is greater than all of the debtor's assets, at a
fair valuation

(2) A debtor who generally is not paying his or her debts as
t hey becone due is presuned to be insol vent.

(3) A partnership is insolvent under subsection (1) if the
sum of the partnership's debts is greater than the aggregate, at a
fair valuation, of all of the partnership's assets, and the sum of
t he excess of the value of each general partner's nonpartnership
assets over the partner's nonpartnership debts.

(4) Assets under this section do not include property that
has been transferred, conceal ed or renoved wth intent to hinder,
del ay or defraud creditors or that has been transferred in a

manner maki ng the transfer voi dabl e under this act.
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(5) Debts under this section do not include an obligation to
the extent it is secured by a valid lien on property of the debtor
not included as an asset.

SECTION 3. (1) Value is given for a transfer or an

obligation if, in exchange for the transfer or obligation,
property is transferred or an antecedent debt is secured or
satisfied, but value does not include an unperforned prom se nade
otherwi se than in the ordinary course of the prom sor's business
to furnish support to the debtor or another person.

(2) For the purposes of Section 4(2)(l), (m and (n), a
person gives a reasonably equivalent value if the person acquires
an interest of the debtor in an asset pursuant to a regularly
conduct ed, noncol |l usive foreclosure sale or execution of a power
of sale for the acquisition or disposition of the interest of the
debt or upon default under a nortgage, deed of trust or security
agr eenent .

(3) Atransfer is nade for present value if the exchange
bet ween the debtor and the transferee is intended by themto be
cont enporaneous and is in fact substantially contenporaneous.

SECTION 4. (1) A transfer nmade or obligation incurred by a

debtor is fraudulent as to a creditor, whether the creditor's
cl aimarose before or after the transfer was nade or the
obligation was incurred, if the debtor made the transfer or
incurred the obligation with actual intent to hinder, delay or
defraud any creditor of the debtor.
(2) In determning actual intent under subsection (1),

consi deration may be given, anong other factors, to whether:

(a) The transfer or obligation was to an insider;

(b) The debtor retained possession or control of the
property transferred after the transfer;

(c) The transfer or obligation was di scl osed or

conceal ed;
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160 (d) Before the transfer was nade or obligation was
161 incurred, the debtor had been sued or threatened with suit;
162 (e) The transfer was of substantially all the debtor's

163 assets;

164 (f) The debtor absconded;
165 (g) The debtor renoved or conceal ed assets;
166 (h) The value of the consideration received by the

167 debtor was reasonably equivalent to the value of the asset

168 transferred or the anount of the obligation incurred,

169 (i) The debtor was insolvent or becane insol vent

170 shortly after the transfer was nmade or the obligation was

171 incurred,

172 (j) The transfer occurred shortly before or shortly
173 after a substantial debt was incurred,

174 (k) The debtor transferred the essential assets of the
175 business to a lienor who transferred the assets to an insider of
176 the debtor;

177 (1) The debtor nade the transfer or incurred the

178 obligation without receiving a reasonably equival ent value in

179 exchange for the transfer or obligation, and the debtor:

180 (i) Was engaged or was about to engage in a

181 business or a transaction for which the remaining assets of the
182 debtor were unreasonably snmall in relation to the business or

183 transaction; or

184 (i1i1) Intended to incur, or believed or reasonably
185 shoul d have believed that he would incur, debts beyond his ability
186 to pay as they becane due;

187 (m A transfer nade or obligation incurred by a debtor
188 may be fraudulent as to a creditor whose claimarose before the
189 transfer was nmade or the obligation was incurred if the debtor
190 nade the transfer or incurred the obligation wthout receiving a

191 reasonably equival ent value in exchange for the transfer or
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obligation and the debtor was insolvent at that tinme or the debtor
becane insolvent as a result of the transfer or obligation; and

(n) A transfer nade by a debtor may be fraudulent as to
a creditor whose claimarose before the transfer was nmade if the
transfer was made to an insider for an antecedent debt, the debtor
was insolvent at that tine, and the insider had reasonabl e cause
to believe that the debtor was insol vent.

(3) |If there exists a conbination of facts such as descri bed
in subsection (2)(l), (m or (n) only, then there will be a strong
presunption of fraud which can be rebutted only by clear and
convi nci ng evi dence.

SECTION 5. For the purposes of this act:

(a) A transfer is nade:

(i) Wth respect to an asset that is real property
other than a fixture, but including the interest of a seller or
purchaser under a contract for the sale of the asset, when the
transfer is so far perfected that a good-faith purchaser of the
asset fromthe debtor against whom applicable law permts the
transfer to be perfected cannot acquire an interest in the asset
that is superior to the interest of the transferee; and

(1i1) Wth respect to an asset that is not real
property or that is a fixture, when the transfer is so far
perfected that a creditor on a sinple contract cannot acquire a
judicial lien otherw se than under this act that is superior to
the interest of the transferee;

(b) If applicable law permts the transfer to be
perfected as provided in paragraph (a) and the transfer is not so
perfected before the comencenent of an action for relief under
this act, the transfer is deened made i medi ately before the
commencenent of the action;

(c) If applicable | aw does not permt the transfer to
be perfected as provided in paragraph (a), the transfer is mde

when it becones effective between the debtor and the transferee;

S. B. No. 2781 *SS01/R727CS.1*
06/ SS01/ R727CsS. 1
PAGE 7



225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257

(d) A transfer is not made until the debtor has
acquired rights in the asset transferred,
(e) An obligation is incurred:
(1) If oral, when it becones effective between the
parties; or
(i) If evidenced by a witing, when the witing
executed by the obligor is delivered to or for the benefit of the
obl i gee.

SECTION 6. (1) 1In an action for relief against a transfer

or obligation under this act, a creditor, subject to the
limtations in Section 7, may obtain:

(a) Avoidance of the transfer or obligation to the
extent necessary to satisfy the creditor's claim

(b) An attachnent or other provisional renmedy against
the asset transferred or other property of the transferee;

(c) Subject to applicable principles of equity and in
accordance with applicable rules of civil procedure,

(1) An injunction against further disposition by
the debtor or a transferee, or both, of the asset transferred or
of other property;

(1i1) Appointnment of a receiver to take charge of
the asset transferred or of other property of the transferee; or

(ti1) Any other relief the circunstances may
require.

(2) If a creditor has obtained a judgnent on a cl ai magai nst
the debtor, the creditor, if the court so orders, nmay |evy
execution on the asset transferred or its proceeds.

SECTION 7. (1) A transfer or obligation is not voidable

under Section 4(1) against a person who took in good faith and for
a reasonably equival ent val ue or agai nst any subsequent transferee
or obligee.

(2) Except as otherwise provided in this section, to the

extent a transfer is voidable in an action by a creditor under
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Section 6(l)(a), the creditor may recover judgnent for the val ue
of the asset transferred, as adjusted under subsection (3), or the
anopunt necessary to satisfy the creditor's claim whichever is
| ess. The judgnent may be entered against:

(a) The first transferee of the asset or the person for
whose benefit the transfer was nmade; or

(b) Any subsequent transferee other than a good-faith
transferee or obligee who took for value or from any subsequent
transferee or obligee.

(3) If the judgnent under subsection (2) is based upon the
val ue of the asset transferred, the judgnent nust be for an anount
equal to the value of the asset at the tine of the transfer,
subject to adjustnent as the equities may require.

(4) Notw thstanding voidability of a transfer or an
obligation under this act, a good-faith transferee or obligee is
entitled, to the extent of the value given the debtor for the
transfer or obligation, to:

(a) Alien on or aright to retain any interest in the
asset transferred,

(b) Enforcenment of any obligation incurred; or

(c) A reduction in the anount of the liability on the
j udgnent .

(5 A transfer is not voidable under Section 4(2)(l), (m or

(n) if the transfer results from

(a) Termnation of a | ease upon default by the debtor
when the termnation is pursuant to the | ease and applicabl e | aw,
or

(b) Enforcenent of a security interest in conpliance
with Article 9 of the Uniform Commerci al Code.

(6) A transfer is not voidable under Section 4(2)(n):

(a) To the extent the insider gave new value to or for
the benefit of the debtor after the transfer was nmade unl ess the

new val ue was secured by a valid |ien;
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(b) If made in the ordinary course of business or
financial affairs of the debtor and the insider; or

(c) If made pursuant to a good-faith effort to
rehabilitate the debtor and the transfer secured present val ue
given for that purpose as well as an antecedent debt of the
debt or.

SECTI ON 8. A cause of action with respect to a fraudul ent

transfer or obligation under this act is extinguished unless
action is brought:

(a) Under Section 4(1), within three (3) years after
the transfer was nade or the obligation was incurred or, if later,
within one (1) year after the transfer or obligation was or could
reasonably have been di scovered by the claimnt;

(b) Under Section 4(2)(l) or (m, within three (3)
years after the transfer was nade or the obligation was incurred,
or

(c) Under Section 4(2)(n), wthin one (1) year after
the transfer was nade or the obligation was incurred.

SECTION 9. Unl ess displaced by the provisions of this act,

the principles of law and equity, including the | aw nerchant and
the law relating to principal and agent, estoppel, |aches, fraud,
m srepresentation, duress, coercion, mstake, insolvency or other
val idating or invalidating cause, supplenent its provisions.

SECTION 10. This act shall be applied and construed to

effectuate its general purpose to nmake uniformthe law with
respect to the subject of this act anbng states enacting it.

SECTION 11. Sections 1 through 11 of this act nmay be cited

as the "Uniform Fraudul ent Transfer Act."

SECTI ON 12. Section 11-5-75, M ssissippi Code of 1972, is
amended as foll ows:

11-5-75. The chancery court shall have jurisdiction of

causes of action filed under the Uniform Fraudul ent Transfer Act.

Upon such a conplaint, a wit of sequestration or injunction, or
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both, may be issued upon like terns and conditions as such wits
may be issued in other cases, and subject to such proceedi ngs and
provi sions thereafter as are applicable in other cases of such
wits; and the chancellor of the proper district shall have power
and authority to grant orders for receivers, in sanme manner as if
the creditor had recovered judgnent and had execution returned "no
property found.”™ The creditor in such case shall have a |lien upon
the property described therein fromthe filing of his conplaint,
except as agai nst bona fide purchasers before the service of

process upon the defendant in the conplaint.

SECTI ON 13. Section 15-3-3, M ssissippi Code of 1972, which
decl ares fraudul ent conveyances to be void, is repeal ed.
SECTION 14. This act shall take effect and be in force from

and after July 1, 2006.
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