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SENATE BI LL NO. 2697

AN ACT TO CREATE THE PHARMACY BENEFI T MANAGEMENT REGULATI ON
ACT; TO PROVI DE DEFI NI TI ONS; TO REQUI RE A CERTI FI CATE OF AUTHORI TY
FROM THE STATE BOARD OF PHARMACY BEFORE OPERATI NG IN TH S STATE
TO PROVI DE FOR USAGE OF NATI ONALLY RECOGNI ZED BENCHVARKS TO
CALCULATE THE REI MBURSEMENT TO BE PAI D TO PHARMACI ES OR
PHARMACI STS; TO PROVI DE FOR COCRDI NATI ON OF BENEFI TS REQUI REMENTS;
TO PROVI DE FOR RECOUPMENT OF CLAI MS; TO PROVI DE PENALTI ES FOR
VI OLATIONS OF THE ACT; TO AUTHORI ZE CERTAI N ASSESSMENTS AND FEES;
TO REQUI RE PHARMACY BENEFI T MANAGERS TO FI LE CONTRACT FORMS W TH
THE BOARD OF PHARVACY; TO PROHI BI T CERTAI N ACTS BY PHARVACY
BENEFI T MANACERS; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The followi ng words and phrases shall have the

meani ngs ascri bed herein unless the context clearly indicates
ot herw se:

(a) "Board" means the State Board of Pharnacy.

(b) "Cease and desist"™ is an order of the board
prohi biting a pharnacy benefit nmanager or other person or entity
fromcontinuing a particular course of conduct, which violates
this act or its rules and regul ati ons.

(c) "Day" nmeans a cal endar day, unless otherw se
defined or |imted.

(d) "Electronic claim means the transm ssion of data
for purposes of paynent of covered prescription drugs, other
products and supplies, and pharnaci st services in an electronic
data format specified by a pharmacy benefit manager and approved
by the departnent.

(e) "Electronic adjudication” neans the process of
el ectronically receiving, review ng and accepting or rejecting an

electronic claim
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(f) "Enrollee" neans an individual who has been
enrolled in a pharmacy benefit managenent pl an.

(g) "Health insurance plan" neans benefits consisting
of prescription drugs, other products and supplies, and pharnaci st
services provided directly, through insurance or reinbursenent, or
ot herwi se and including itens and services paid for as
prescription drugs, other products and supplies, and pharnaci st
servi ces under any hospital or nedical service policy or
certificate, hospital or nedical service plan contract, preferred
provi der organi zati on agreenent, or health nai ntenance
organi zation contract offered by a health insurance issuer, unless
preenpted as an enpl oyee benefit plan under the Enpl oyee
Retirenent Incone Security Act of 1974. However, "health
i nsurance coverage" shall not include benefits due under the
wor kers' conpensation |aws of this or any other state.

(h) "Pharnmacy benefit manager” nmeans a busi ness that
adm nisters the prescription drug/device portion of health
i nsurance plans on behal f of plan sponsors, insurance conpanies,
uni ons and heal th mai nt enance organi zati ons. For purposes of this
act, a "pharmacy benefit manager"” shall not include the pharmacy
benefit manager of the State and School Enpl oyees Heal th | nsurance
Plan or the Division of Medicaid or its contractors when
perform ng services for the Division of Mdicaid.

(i) "Pharmacy benefit managenent plan" neans an
arrangenent for the delivery of pharmacist's services in which a
pharmacy benefit manager undertakes to adm nister the paynment or
rei mbursenent of any of the costs of pharmacist's services for an
enrollee on a prepaid or insured basis which (i) contains one or
nore i ncentive arrangenents intended to influence the cost or
| evel of pharmacist's services between the plan sponsor and one or
nore pharmacies with respect to the delivery of pharmacist's
services; and (ii) requires or creates benefit paynent

differential incentives for enrollees to use under contract with
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t he pharmacy benefit manager. A pharmacy benefit plan does not
nmean any enpl oyee welfare benefit plan (as defined in Section 3(1)
of the Enployee Retirenent Income Security Act of 1974, 29 USCS
Section 1002(1)), which is self-insured or self-funded.

(j) "Pharmacist," "pharmacist services" and "pharmacy"
or "pharmaci es" shall have the sanme definitions as provided in
Section 73-21-73.

(k) "Uniformclaimformi nmeans a form prescribed by
rule by the State Board of Pharnacy.

(I') "Plan sponsors” neans the enployers, insurance
conpani es, unions and heal th mai nt enance organi zati ons t hat
contract with a pharmacy benefit manager for delivery of
prescription services.

SECTION 2. (1) No person or organization shall establish or

operate a pharmacy benefit manager in this state to provide

phar macy benefit managenent plans w thout obtaining a certificate
of authority fromthe State Board of Pharmacy in accordance with
this act and all applicable federal and state laws. All pharnacy
benefit managers providing pharnmacy benefit managenent plans in
this state shall obtain a certificate of authority fromthe State
Board of Pharmacy every four (4) years.

(2) A nonrefundable application fee of Five Hundred Dol l ars
($500. 00) shall acconpany each application for a certificate of
authority.

(3) The board may suspend or revoke any certificate of
authority issued to a pharnmacy benefit manager under this act or
deny an application for a certificate of authority if it finds:

(a) That the pharmacy benefit nanager is operating
significantly in contravention of its basic organizational
docunent .

(b) The pharnmacy benefit manager does not arrange for

phar maci st' s servi ces.
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(c) That the pharmacy benefit nanager has failed to
nmeet the requirenents for issuance of a certificate of authority
as set forth in this act and all applicable federal and state
| aws.

(d) That the pharmacy benefit nanager is unable to
fulfill its obligation to furnish pharmacist's services as
requi red under its pharmacy benefit managenent pl an.

(e) The pharnmacy benefit manager is no | onger
financially responsi ble and may reasonably be expected to be
unable to neet its obligations to enrollees or prospective
enrol | ees.

(f) The pharmacy benefit manager, or any person on its
behal f, has advertised or nerchandi sed its services in an untrue,
m srepresentative, msleading, deceptive or unfair manner.

(g) The continued operation of the pharnacy benefit
manager woul d be hazardous to its enroll ees.

(h) The pharmacy benefit manager has failed to file an
annual financial statenment, as prescribed by the board, with the
board in a tinmely manner.

(1) The pharmacy benefit manager has otherw se failed
to substantially conply with this act and any rul es and
regul ati ons under this act.

When the certificate of authority of a pharnmacy benefit
manager i s revoked, such organization shall proceed, i mediately
follow ng the effective date of the order of revocation, to w nd
up its affairs and shall conduct no further business except as may
be essential to the orderly conclusion of the affairs of such
organi zation. The board may permt such further operation of the
organi zation as the board may find to be in the best interest of
enrollees to the end that the enrollees will be afforded the
greatest practical opportunity to obtain pharmacist's services.

SECTION 3. (1) Reinbursenent under a contract to a

phar maci st or pharmacy for prescription drugs and ot her products
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and supplies that is calculated according to a fornmula that uses a
nationally recogni zed reference in the pricing calculation shal
use the nost current nationally recognized reference price or
anount in the actual or constructive possession of the pharmacy
benefit manager, its agent, or any other party responsible for
rei mbursenment for prescription drugs and ot her products and
supplies on the date of electronic adjudication or on the date of
service shown on the nonel ectronic claim

(2) Pharmacy benefit managers, their agents and ot her
parties responsible for reinbursenent for prescription drugs and
ot her products and supplies shall be required to update the
nationally recogni zed reference prices or anmounts used for
cal cul ation of reinbursenent for prescription drugs and ot her
products and supplies no |l ess than every three (3) business days.

(3) (a) Al benefits payabl e under a pharnacy benefit
managenment plan shall be paid wwthin ten (10) days after receipt
of due witten proof of a clean claimwhere clains are submtted
el ectronically, and shall be paid within thirty-five (35) days
after receipt of due witten proof of a clean claimwhere clains
are submtted in paper format. Benefits due under the plan and
clainms are overdue if not paid within ten (10) days or thirty-five
(35) days, whichever is applicable, after the pharmacy benefit
manager receives a clean claimcontaining necessary information
essential for the pharmacy benefit nmanager to adm nister
preexi sting condition, coordination of benefits and subrogation
provi si ons under the plan sponsor's health insurance plan. A
"clean claim neans a claimreceived by an pharnmacy benefit
manager for adjudication and which requires no further
information, adjustnent or alteration by the pharnacist or
pharmacies or the insured in order to be processed and paid by the
pharmacy benefit manager. A claimis clean if it has no defect or
inpropriety, including any | ack of substantiating docunentati on,

or particular circunstance requiring special treatnent that
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prevents tinely paynent from bei ng made on the claimunder this
subsection. A clean claimincludes resubmtted clains with
previously identified deficiencies corrected.

(b) A clean claimdoes not include any of the
fol | ow ng:

(i) A duplicate claim which nmeans an ori gi nal
claimand its duplicate when the duplicate is filed within thirty
(30) days of the original claim

(i1) dains which are submtted fraudulently or
that are based upon naterial m srepresentations;

(ti1) Cainms that require information essenti al
for the pharmacy benefit manager to adm ni ster preexisting
condi tion, coordination of benefits or subrogation provisions
under the plan sponsor's health insurance plan; or

(iv) dains submtted by a pharmaci st or pharnacy
nore than thirty (30) days after the date of service; if the
phar maci st or pharmacy does not submt the claimon behalf of the
insured, then a claimis not clean when submtted nore than thirty
(30) days after the date of billing by the pharmaci st or pharnacy
to the insured.

(c) Not later than ten (10) days after the date the
phar macy benefit manager actually receives an electronic claim
the pharnmacy benefit manager shall pay the appropriate benefit in
full, or any portion of the claimthat is clean, and notify the
phar maci st or pharmacy (where the claimis owed to the pharmaci st
or pharmacy) of the reasons why the claimor portion thereof is
not clean and will not be paid and what substantiating
docunentation and information is required to adjudicate the claim
as clean. Not later than thirty-five (35) days after the date the
phar macy benefit manager actually receives a paper claim the
pharmacy benefit manager shall pay the appropriate benefit in
full, or any portion of the claimthat is clean, and notify the

phar maci st or pharmacy (where the claimis owed to the pharmaci st
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or pharmacy) of the reasons why the claimor portion thereof is
not clean and will not be paid and what substantiating
docunentation and information is required to adjudicate the claim
as clean. Any claimor portion thereof resubmtted with the
supporting docunentation and i nformation requested by the pharnacy
benefit manager shall be paid within twenty (20) days after
receipt.

(4) Any pharmacy benefit manager, agent or other party
responsi bl e for reinbursenent for prescription drugs and ot her
products and supplies that does not conply with the requirenents
of this section shall be subject to adm nistrative penalty
provisions to the extent of any ampbunt not paid in accordance with
the requirenents of this section. Such penalties shall be
assessed on the foll ow ng basis:

(a) If the board finds that a pharmacy benefit manager,
during any cal endar year, has paid at |east eighty-five percent
(85%, but less than ninety-five percent (95%, of all clean
clainms, as defined in Section 3 of this act, received from al
phar maci sts or pharnacies during that year, the board may | evy an
aggregate penalty in an anount not to exceed Ten Thousand Dol | ars
($10,000.00). If the board finds that a pharmacy benefit manager,
during any cal endar year, has paid at least fifty percent (50%
but | ess than eighty-five percent (85%, of all clean clains
received fromall pharmaci sts or pharmacies during that year, the
board may | evy an aggregate penalty in an anount of not |ess than
Ten Thousand Dol |l ars ($10, 000.00) nor nore than One Hundred
Thousand Dol | ars ($100,000.00). |If the board finds that a
phar macy benefit manager, during any cal endar year, has paid | ess
than fifty percent (50% of all clean clains received from al
phar maci sts or pharnacies during that year, the board may | evy an
aggregate penalty in an anmount not |ess than One Hundred Thousand
Dol I ars ($100, 000.00) nor nore than Two Hundred Thousand Dol |l ars

(%200, 000.00). In determ ning the anmount of any fine, the board
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shall take into account whether the failure to adequately pay
clainms was due to circunstances beyond the control of the pharnmacy
benefit manager. The pharmacy benefit manager may request an

adm nistrative hearing to contest the assessnent of any

adm ni strative penalty inposed by the board pursuant to this
subsection within thirty (30) days after receipt of the notice of
assessnent .

(b) Exam nations to determ ne conpliance with this
subsection may be conducted by the board or any of its exam ners.
The board may contract with qualified inpartial outside sources to
assist in examnations to determ ne conpliance. The expenses of
any such exam nations shall be paid by the pharmacy benefit
manager exam ned.

(c) Nothing in the provisions of this section shal
requi re a pharmacy benefit manager to pay clains that are not
covered under the terns of a contract or policy of accident and
si ckness i nsurance or prepaid coverage.

(e) The board may adopt rules and regul ati ons necessary
to ensure conpliance with this subsection.

SECTION 4. (1) Coordination of benefit requirenments adopted

by pharnmacy benefit managers shall, at a mninmum adhere to the
foll ow ng requirenents:

(a) No plan shall contain a provision that its benefits
are "al ways excess" or "always secondary" except in accordance
with rules adopted by the board pursuant to this act.

(b) A coordination of benefit provision my not be used
that permits a plan to reduce its benefits on the basis of any of
the foll ow ng:

(1) That another plan exists and the covered
person did not enroll in the plan.
(ii) That a person is or could have been covered

under anot her plan, except with respect to Part B of Medicare.
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(ti1) That a person has el ected an option under
anot her plan providing a | ower |evel of benefits than another
option that could have been el ected.

(2) The board shall be authorized to adopt such reasonabl e
regul ati ons as necessary for determning the order of benefit
paynments when a person is covered by two (2) or nore plans of
heal t h i nsurance cover age.

SECTION 5. (1) As used in this section, "recoupnent" shal

nmean a reduction, offset, adjustnent or other act to | ower or

| essen the paynent of a claimor any other anount owed to a
pharmacy or pharmaci st for any reason unrelated to that claimor
ot her ampbunt owed to a pharnmacy or pharnmaci st.

(2) Prior to any recoupnent unrelated to a claimfor paynent
of prescription drugs, other products and supplies, and pharnaci st
services provided by a pharmacy or pharmaci st or any ot her anount
owed by a pharnmacy benefit manager to a pharnmacy or pharnaci st,

t he pharnmacy benefit manager shall provide the pharmacy or
pharmaci st witten notification that includes the nane of the
patient, the date or dates of provision of prescription drugs,

ot her products and supplies, and pharnmaci st services, and an
expl anation of the reason for recoupnent. A pharmacy or
pharmaci st shall be allowed thirty (30) days fromreceipt of
witten notification of recoupnment to appeal the pharmacy benefit
manager' s action and to provide the pharmacy benefit manager the
nane of the patient, the date or dates of provision of
prescription drugs, other products and supplies, pharmaci st
services, and an expl anation of the reason for the appeal.

(3) (a) Wen a pharmacy or pharmacist fails to respond
tinmely and in witing to a pharmacy benefit manager's witten
notification of recoupnent, the pharnacy benefit manager nay
consi der the recoupnent accepted.

(b) If a recoupnent is accepted, the pharmacy or

pharmaci st may remt the agreed anmount to the pharmacy benefit
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manager at the time of any witten notification of acceptance or
may permt the pharmacy benefit manager to deduct the agreed
anmount from future paynents due to the pharmacy or pharnaci st.

(4) (a) |If a pharmacy or pharnaci st disputes a pharmacy
benefit manager's witten notification of recoupnment and a
contract exists between the pharmacy or pharmaci st and the
phar macy benefit manager, the dispute shall be resolved according
to the general dispute resolution provisions in the contract.

(b) If a pharmacy or pharmaci st di sputes a pharnacy
benefit manager's witten notification of recoupnment and no
contract exists between the pharmacy or pharnaci st and the
pharmacy benefit manager, the dispute shall be resolved as any
ot her dispute under M ssissippi |aw.

(5) If the recoupnent directly affects the paynent
responsibility of the insured, the pharmacy benefit manager shal
provide at the sane tinme a revised explanation of benefits to the
phar macy or pharnaci st and the covered person for whose claimthe
recoupnent is being made. Unless the recoupnment of a health
i nsurance clai mpaynent directly affects the paynent
responsibility of the insured, such recoupnent shall not result in
any increased liability of an insured.

(6) For purposes of this section, a pharmacy benefit manager
shall include its agent or any other party that nmakes paynent
directly to a pharmacy or pharmaci st for prescription drugs, other
products and supplies, and pharnaci st services identified on a
claim

SECTION 6. (1) \Wenever the board has reason to believe

t hat any pharmacy benefit nmanager is not in full conpliance with
the requirenents of this act, he shall notify such pharnmacy
benefit manager and, after notice and opportunity for hearing
pursuant to |law, the board shall issue and cause to be served an
order requiring the pharmacy benefit nanager to cease and desi st

fromany violation and order any one or nore of the follow ng:
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(a) Paynent of a nonetary penalty of not nore than One
Thousand Dol | ars ($1, 000.00) for each and every act or violation,
not to exceed an aggregate penalty of One Hundred Thousand Dol |l ars
($100, 000.00). However, if the pharnmacy benefit nanager knew or
reasonably shoul d have known that it was in violation of this act,
the penalty shall be not nore than Twenty-five Thousand Dol |l ars
($25, 000. 00) for each and every act or violation, but not to
exceed an aggregate penalty of Two Hundred Fifty Thousand Dol | ars
($250, 000. 00) in any six-nonth period.

(b) Suspension or revocation of the certificate of
authority of the pharmacy benefit nanager to operate in this state
if it knew or reasonably should have known it was in violation of
this act.

(2) Any pharmacy benefit manager who violates a cease and
desi st order issued by the board pursuant to this section while
such order is in effect shall, after notice and opportunity for
hearing, be subject at the discretion of the board to any one or
nore of the follow ng:

(a) A nonetary penalty of not nore than Twenty-five
Thousand Dol | ars ($25, 000.00) for each and every act or violation,
not to exceed an aggregate of Two Hundred Fifty Thousand Dol |l ars
($250, 000. 00) .

(b) Suspension or revocation of the certificate of
authority of the pharmacy benefit nanager to operate in this
state.

(3) Al fines inposed under this section shall be deposited
into the Board of Pharnacy Special Fund to defray the expenses of
adm nistering this act.

SECTION 7. (1) Each pharmacy benefit manager providing

phar macy managenent benefit plans in this state shall file a
statenment with the board annually by March 1. The statenent shal
be verified by at least two (2) principal officers and shall cover

t he precedi ng cal endar year.
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(2) The statenent shall be on forns prescribed by the board
and shall include:

(a) A financial statenent of the organization,
including its bal ance sheet and incone statenent for the preceding
year;

(b) The nunber of persons enrolled during the year, the
nunber of enrollees as of the end of the year and the nunber of
enroll nents term nated during the year; and

(c) Any other information relating to the operations of
t he pharnmacy benefit manager required by the board under this act.

(3) |If the pharmacy benefit manager is audited annually by
an i ndependent certified public accountant, a copy of the
certified audit report shall be filed annually with the board by
June 30 or within thirty (30) days of the report being final.

(4) The board nmay extend the tinme prescribed for any
phar macy benefit manager for filing annual statenments or other
reports or exhibits of any kind for good cause shown. However,
the board shall not extend the tine for filing annual statenents
beyond sixty (60) days after the tinme prescribed by subsection (1)
of this section. Any pharmacy benefit manager which fails to file
its annual statenent within the tine prescribed by this section
may have its license revoked by the board or its certificate of
authority revoked or suspended by the board until the annual
statenent is filed. The board may waive the requirenents for
filing financial information for the pharmacy benefit manager if
an affiliate of the pharmacy benefit manager is already required
to file such information under current |aw

SECTION 8. (1) In lieu of or in addition to naking its own

financi al exam nation of a pharmacy benefit nanager, the board may
accept the report of a financial exam nation of other persons
responsi ble for the pharmacy benefit nanager under the | aws of
another state certified by the applicable official of such other

state.

S. B. No. 2697 *SS26/R895.1*
06/ SS26/ R895. 1
PAGE 12



392
393
394
395
396
397
398
399
400
401
402
403
404
405
406
407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423

(2) The board shall coordinate financial exam nations of a
phar macy benefit manager that provides pharnacy managenent benefit
plans in this state to ensure an appropriate | evel of regulatory
oversight and to avoid any undue duplication of effort or
regul ation. The pharmacy benefit nanager being exam ned shall pay
the cost of the exami nation. The cost of the exam nation shall be
deposited in a special fund that shall provide all expenses for
the regul ati on, supervision and exam nation of all entities
subj ect to regulation under this act.

SECTION 9. (1) The expense of adm nistering this act shal

be assessed annually by the board agai nst all pharmacy benefit
managers operating in this state. Before determ ning the
assessnent, the board shall determne an estimate of all expenses
for the regul ation, supervision and exam nation of all entities
subject to regulation under this act. The assessnent shall be in
proportion to the business done in this state.

(2) Al fees assessed under this act and paid to the board
shal |l be deposited in a special fund that shall provide al
expenses for the regul ation, supervision and exam nation of al
entities subject to regulation under this act.

(3) The board shall give each pharmacy benefit manager
noti ce of the assessnent, which shall be paid to the board on or
before March 1 of each year. Any pharnmacy benefit manager that
fails to pay the assessnent on or before the date herein
prescribed shall be subject to a penalty inposed by the board.
The penalty shall be ten percent (10% of the assessnent and
interest for the period between the due date and the date of ful
paynment. |If a paynent is made in an anmount later found to be in
error, the board shall: (a) if an additional anount is due,
notify the conpany of the additional anmpbunt and the conpany shal
pay the additional anmobunt within fourteen (14) days of the date of

the notice; or (b) if an overpaynent is nmade, order a refund.

S. B. No. 2697 *SS26/R895.1*
06/ SS26/ R895. 1
PAGE 13



424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456

(4) |If an assessnent made under this act is not paid to the
board by the prescribed date, the anmount of the assessnent,
penalty and interest may be recovered fromthe defaul ti ng conpany
on notion of the board nade in the nane and for the use of the
state in the appropriate circuit court after ten (10) days' notice
to the conpany. The license of any defaulting conpany to transact
business in this state may be revoked or suspended by the board
until it has paid such assessnent.

SECTI ON 10. (1) Any pharmacy benefit manager that contracts

wi th a pharmacy or pharnaci st to provide pharmacist's services

t hrough a pharnmacy managenent plan for enrollees in this state
shall file such contract forns with the board thirty (30) days
before the execution of such contract. The contract forns shal
be deened approved unl ess the board di sapproves such contract
forms within thirty (30) days after filing with the board.

Di sapproval shall be in witing, stating the reasons therefor and
a copy thereof delivered to the pharmacy benefit nanager. The
board shall develop formal criteria for the approval and

di sapproval of pharmacy benefit nmanager contract forns.

(2) The pharmacy benefit manager is required to provide a
contract to the pharmacy that is witten in plain English, using
terms that will be generally understood by pharnaci sts.

(3) Any pharnmacy benefit manager that contracts with a
pharmacy or pharnmaci st to provide pharmacist's services through a
phar macy managenent plan for enrollees in this state on behal f of
any health plan sponsors shall be identified as the agent of such
heal th plan sponsors. The health plan fiduciary responsibilities
shall transfer to the contracting pharmacy benefit nmanager.

(4) Each contract shall apply the same coi nsurance,
co- paynent and deductible to covered drug prescriptions filled by
a pharmacy provider who participates in the network.

(5 Nothing in this section shall be construed to prohibit a

contract from applying different coi nsurance, co-paynent and
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deducti bl e factors between generic and brand nane drugs that an
enrollee may obtain with a prescription, unless such limt is
applied uniformy to all pharmacy providers in the insurance
policy's network.

(6) No pharmacy benefit nmanagenent plan shall mandate any
pharmaci st to change an enroll ee's mai ntenance drug unless the
prescribing physician and the enroll ee agree to such plan.

(7) A pharmacy's participation in any plan or network
of fered by a pharnmacy benefit manager is at the option and the
di scretion of the pharmacy. The pharmacy's participation or |ack
of participation in one (1) plan shall not effect their
participation in any other plan or network offered by the pharnmacy
benefit manager.

(8) Any pharnmacy benefit manager that initiates an audit of
a pharmacy under the provisions of the contract shall limt
net hods and procedures that are recognized as fair and equitable
for both the pharmacy benefit nanager and the pharmacy.

Extrapol ation calculations in an audit are prohibited. Pharmacy
benefit managers shall not recoup any nonies due froman audit by
setoff fromfuture remttances until the results of the audit are
resolved and finalized by both the pharmacy benefit manager and
the pharmacy. 1In the event the findings of an audit cannot be
finalized and agreed to by both parties, then the board shal
establish an i ndependent review board to adjudi cate unresol ved
gri evances.

(9) Prior to the termnating of a pharmacy fromthe network,
t he pharmacy benefit manager nust give the pharmacy a witten
expl anation of the reason of termnation thirty (30) days before
the actual termnation unless contract termnation action is taken
inreaction to (a) loss of the pharmacy's |license to practice
pharmacy or | oss of professional liability insurance; or (b)

conviction of fraud or m srepresentation in the contract. The
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phar macy may request and receive within thirty (30) days a review
of the proposed term nation by the board before such term nation.

(10) The pharmacy shall not be held responsible for actions
of the pharmacy benefit manager or plan sponsors and the pharnmacy
benefit manager or plan sponsors shall not be held responsible for
the actions of the pharnacy.

SECTION 11. (1) The board shall devel op fornal

i nvestigation and conpliance procedures with respect to conplaints
by pl an sponsors, pharnacists or enrollees concerning the failure
of a pharmacy benefit manager to conply with the provisions of
this act. |If the board has reason to believe that there is a
violation of this act, it shall issue and serve upon the pharnacy
benefit manager concerned, a statenent of the charges and a notice
of a hearing to be held at a tinme and place fixed in the notice,
whi ch shall not be less than thirty (30) days after notice is
served. The notice shall require the pharmacy benefit manager to
show cause why an order should not be issued directing the all eged
of fender to cease and desist fromthe violation. At such hearing,
t he pharmacy benefit manager shall have an opportunity to be heard
and to show cause why an order should not be issued requiring the
phar macy benefit manager to cease and desist fromthe violation.
(2) The board may nake an exam nation concerning the quality
of services of any pharnmacy benefit manager and pharmacists with
whom t he pharnmacy benefit nmanager has contracts, agreenents or
ot her arrangenents pursuant to its pharmacy benefit nanagenent
pl an as often as the board deens necessary for the protection of
the interests of the people of this state. The pharnmacy benefit
manager being exam ned shall pay the cost of the exam nation

SECTION 12. (1) No pharmacy benefit nmanager or its

representative may cause or knowngly permt the use of: (a)
advertising that is untrue or msleading; (b) solicitation that is
untrue or msleading; or (c) any form of evidence of coverage that

i's deceptive.
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(2) No pharmacy benefit manager, unless |licensed as an
insurer, may use in its name, contracts or literature (a) any of
the words "insurance," "casualty," "surety,"” "mutual"; or (b) any
ot her words descriptive of the insurance, casualty or surety
busi ness or deceptively simlar to the nanme or description of any
insurance or fidelity and surety insurer doing business in this
state.

(3) No pharmacy benefit nanager shall discrimnate on the
basis of race, creed, color, sex or religion in the selection of
pharmaci es for participation in the organization.

(4) No pharmacy benefit nmanager shall unreasonably
di scri m nate agai nst pharnmaci sts when contracting for pharmacist's
servi ces.

(5) The pharnmacy benefit manager shall be entitled to access
to usual and customary pricing only for conparison to the
rei mbursenent of a specific clainms paynent nade by the pharmacy
benefit manager. Usual and customary pricing is confidential and
any ot her use or disclosure by the pharmacy benefit nanager is
pr ohi bi t ed.

(6) A pharmacy benefit manager may not nove a plan to
anot her paynent network unless it receives witten consent from
t he pl an sponsor.

(7) No pharmacy benefit nmanager shall receive or accept any
rebat e, kickback or any special paynent or favor or advantage of
any val uabl e consideration or inducenent for swtching a patient's
drug product unless it is specified in a witten contract that has
been filed with the board thirty (30) days before the execution of
such contract.

(8 dains paid by the pharnacy benefit manager shall not be
retroactively denied or adjusted after seven (7) days from
adj udi cation of such clains. In no case shall acknow edgenent of
eligibility be retroactively reversed. The pharmacy benefit

manager shall be allowed retroactive denial or adjustnent in the
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event: (a) the original claimwas submtted fraudulently; (b) the
original claimpaynment was incorrect because the provider was

al ready paid for services rendered; or (c) the services were not
rendered by the pharnmaci sts.

(9) No pharmacy benefit nmanager shall term nate a pharnacy
froma network because: (a) they express disagreenent with a
phar macy benefit manager's decision to deny or limt benefits to
an eligible person; (b) a pharmaci st discusses with a current,
former or prospective eligible person any aspect of such person's
medi cal condition or treatnent alternatives whether a covered
service or not; (c) of the pharnmacist's personal recomendati ons
regardi ng sel ecting a pharmacy benefit manager based on the
phar maci st' s personal know edge of the health needs of such
person; (d) of the pharmacy's protesting or expressing
di sagreenent with a nedi cal decision, nmedical policy or nedical
practice of a pharmacy benefit nanager; (e) the pharnmacy has in
good faith communi cated with or advocated on behalf of one or nore
of the pharmacy's current, fornmer or prospective person regarding
the provisions, terns or requirenents of the pharmacy benefit
manager's health benefit plans as they relate to the needs of such
persons regarding the nethod by which the pharmacy is conpensated
for services provided under such agreenment with the pharnmacy
benefit manager.

(10) No pharnmacy benefit manager shall term nate a pharmacy
froma network or otherw se penalize a pharmacy sol el y because of
the pharnmacy's invoking of the pharnmacy's right under this
agreenent or applicable |law or regul ation.

(11) Termnation froma network for reason of conpetence and
pr of essi onal behavi or shall not rel ease the pharmacy benefit
manager fromthe obligation to nake any paynent due to the
pharmacy for services provided in special circunstances
post-term nation to the eligible persons at |ess than agreed upon

rates.
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(12) Participation or lack of participation by a pharmacy in
a plan or network cannot effect participation in any other plan or
network of fered by the pharnacy benefit manager.

SECTI ON 13. Any disclosures fromthe pharmacy benefit

manager to the enrollees shall be witten in plain English, using
terms that will be generally understood by |ay readers and a copy
of the disclosure shall be provided to all pharmacies that are
menbers of the network. The follow ng shall be provided to the
phar macy benefit manager's enrol |l ees of a pharnacy benefit
managenent plan at the tinme of enrollnment or at the tine the
contract is issued and shall be nmade avail abl e upon request or at
| east annual | y:

(a) Alist of the names and locations of all affiliated
provi ders.

(b) A description of the service area or areas within
whi ch the pharmacy benefit nanager shall provide pharmacist's
servi ces.

(c) A description of the nmethod of resolving conplaints
of covered persons, including a description of any arbitration
procedure, if conplaints nmay be resolved through a specified
arbitration agreenent.

(d) A notice that the pharmacy benefit nmanager is
subject to regulation in this state by the State Board of
Phar macy.

(e) A prominent notice included within the evidence of
coverage providing substantially the followng: "If you have any
questions regardi ng an appeal or grievance concerning the
prescription coverage that you have been provided, which have not
been satisfactorily addressed by your plan, you may contact the
State Board of Pharmacy." Such notice shall also provide the
toll-free tel ephone nunber, mailing address and el ectroni c nai

address of the State Board of Pharnacy.
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SECTION 14. The enrollee in a pharmacy benefit nmanagenent

plan has the right to privacy and confidentiality in regard to
pharmaci st's services. This right may be expressly waived in
witing by the enrollee or the enrollee's guardian.

SECTION 15. (1) |If a pharmacy benefit nmanager becones

i nsol vent or ceases to be a conpany in this state in any
assessabl e or license year, the conpany shall remain |iable for

t he paynent of the assessnment for the period in which it operated
as a pharmacy benefit manager in this state.

(2) In the event of an insolvency of a pharmacy benefit
manager, the board may, after notice and hearing, |evy an
assessnent on pharmacy benefit managers |licensed to do business in
this state. Such assessnents shall be paid quarterly to the
board, and upon receipt by the board shall be paid over into an
escrow account in the special fund. This escrow account shall be
solely for the benefit of enrollees of the insolvent pharnmacy
benefit manager.

SECTION 16. This act shall take effect and be in force from

and after July 1, 2006.
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