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Wl fare

SENATE BI LL NO. 2675

AN ACT TO AMEND SECTI ON 41-7-173, M SSI SSI PPl CODE OF 1972,
TO REVI SE THE DEFI NI TI ON OF AMBULATORY SURG CAL FACI LI TY FOR
PURPOSES OF CERTI FI CATE OF NEED REQUI REMENTS; TO AMEND SECTI ON
41-75-1, M SSI SSI PPI CODE OF 1972, TO REVI SE THE DEFI NI TI ON OF
AMBULATORY SURG CAL FACI LI TY FOR LI CENSURE REQUI REMENTS; AND FOR
RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 41-7-173, M ssissippi Code of 1972, is
amended as foll ows:

41-7-173. For the purposes of Section 41-7-171 et seq., the
foll owi ng words shall have the neani ngs ascri bed herein, unless
t he context otherw se requires:

(a) "Affected person” neans (i) the applicant; (ii) a
person residing within the geographic area to be served by the
applicant's proposal; (iii) a person who regularly uses health
care facilities or HMOs |ocated in the geographic area of the
proposal which provide simlar service to that which is proposed,
(iv) health care facilities and HMJ s which have, prior to receipt
of the application under review, formally indicated an intention
to provide service simlar to that of the proposal being
considered at a future date; (v) third-party payers who rei nburse
health care facilities |located in the geographical area of the
proposal ; or (vi) any agency that establishes rates for health
care services or HMO s |ocated in the geographic area of the
pr oposal .

(b) "Certificate of need" neans a witten order of the
State Departnent of Health setting forth the affirmative finding
that a proposal in prescribed application form sufficiently

satisfies the plans, standards and criteria prescribed for such
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service or other project by Section 41-7-171 et seq., and by rules
and regul ati ons pronul gated t hereunder by the State Departnent of
Heal t h.

(c) (i) "Capital expenditure" when pertaining to
defined maj or nedi cal equipnent, shall nean an expendi ture which,
under generally accepted accounting principles consistently
applied, is not properly chargeable as an expense of operation and
mai nt enance and whi ch exceeds One MIlion Five Hundred Thousand
Dol I ars ($1, 500, 000. 00) .

(ii) "Capital expenditure," when pertaining to
ot her than major nedical equipnent, shall nmean any expenditure
whi ch under generally accepted accounting principles consistently
applied is not properly chargeabl e as an expense of operation and
mai nt enance and whi ch exceeds Two MIlion Dollars ($2,000, 000.00).

(ti1t) A "capital expenditure" shall include the
acqui sition, whether by |lease, sufferance, gift, devise, |egacy,
settlenment of a trust or other means, of any facility or part
t hereof, or equipnent for a facility, the expenditure for which
woul d have been considered a capital expenditure if acquired by
purchase. Transactions which are separated in tine but are
pl anned to be undertaken within twelve (12) nonths of each ot her
and are conponents of an overall plan for neeting patient care
obj ectives shall, for purposes of this definition, be viewed in
their entirety without regard to their timng.

(iv) In those instances where a health care
facility or other provider of health services proposes to provide
a service in which the capital expenditure for major nedica
equi pnent or other than major nedical equi pnment or a conbination
of the two (2) may have been split between separate parties, the
total capital expenditure required to provide the proposed service
shall be considered in determning the necessity of certificate of
need review and in determning the appropriate certificate of need

review fee to be paid. The capital expenditure associated with
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facilities and equi pnment to provide services in M ssissippi shal
be consi dered regardl ess of where the capital expenditure was
made, in state or out of state, and regardl ess of the domcile of
the party making the capital expenditure, in state or out of
state.

(d) "Change of ownership" includes, but is not limted
to, inter vivos gifts, purchases, transfers, |ease arrangenents,
cash and/or stock transactions or other conparabl e arrangenents
whenever any person or entity acquires or controls a majority
interest of the facility or service. Changes of ownership from
partnerships, single proprietorships or corporations to another
form of ownership are specifically included. However, "change of
owner shi p” shall not include any inherited interest acquired as a
result of a testanentary instrunent or under the | aws of descent
and distribution of the State of M ssissippi.

(e) "Comrencenent of construction” nmeans that all of
the foll owi ng have been conpleted with respect to a proposal or
proj ect proposing construction, renovating, renodeling or
alteration:

(i) Alegally binding witten contract has been
consummat ed by the proponent and a lawfully |icensed contractor to
construct and/or conplete the intent of the proposal within a
specified period of tine in accordance wth final architectural
pl ans whi ch have been approved by the licensing authority of the
State Departnent of Health;

(i) Any and all permts and/or approvals deened
| awful |y necessary by all authorities with responsibility for such
have been secured; and

(ti1) Actual bona fide undertaking of the subject
proposal has commenced, and a progress paynent of at |east one
percent (1% of the total cost price of the contract has been paid

to the contractor by the proponent, and the requirenents of this
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paragraph (e) have been certified toin witing by the State
Departnent of Health.

Force account expenditures, such as deposits, securities,
bonds, et cetera, may, in the discretion of the State Departnent
of Health, be excluded fromany or all of the provisions of
defi ned comencenent of construction.

(f) "Consumer" neans an individual who is not a
provi der of health care as defined in paragraph (q) of this
section.

(g) "Develop," when used in connection with health
services, neans to undertake those activities which, on their
conpletion, will result in the offering of a new institutional
health service or the incurring of a financial obligation as
defined under applicable state lawin relation to the offering of
such services.

(h) "Health care facility" includes hospitals,
psychiatric hospitals, chem cal dependency hospitals, skilled
nursing facilities, end stage renal disease (ESRD) facilities,

i ncludi ng freestandi ng henodi al ysis units, internediate care
facilities, anbulatory surgical facilities, internediate care
facilities for the nentally retarded, honme health agencies,
psychiatric residential treatnment facilities, pediatric skilled
nursing facilities, long-termcare hospitals, conprehensive

nmedi cal rehabilitation facilities, including facilities owned or
operated by the state or a political subdivision or
instrunentality of the state, but does not include Christian

Sci ence sanatoriuns operated or listed and certified by the First
Church of Christ, Scientist, Boston, Massachusetts. This
definition shall not apply to facilities for the private practice,
ei ther independently or by incorporated nedical groups, of
physi ci ans, dentists or health care professionals except where
such facilities are an integral part of an institutional health

service and/or neet one (1) of the definitions below. The various
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health care facilities listed in this paragraph shall be defined
as foll ows:

(1) "Hospital" neans an institution which is
primarily engaged in providing to inpatients, by or under the
supervi sion of physicians, diagnostic services and therapeutic
services for nedical diagnosis, treatnment and care of injured,

di sabl ed or sick persons, or rehabilitation services for the
rehabilitation of injured, disabled or sick persons. Such term
does not include psychiatric hospitals.

(i1i) "Psychiatric hospital”™ neans an institution
which is primarily engaged in providing to inpatients, by or under
t he supervision of a physician, psychiatric services for the
di agnosis and treatnent of nentally ill persons.

(iii1) "Chem cal dependency hospital™ nmeans an
institution which is primarily engaged in providing to inpatients,
by or under the supervision of a physician, nedical and rel ated
services for the diagnosis and treatnent of chem cal dependency
such as al cohol and drug abuse.

(tv) "Skilled nursing facility" means an
institution or a distinct part of an institution which is
primarily engaged in providing to inpatients skilled nursing care
and rel ated services for patients who require nedical or nursing
care or rehabilitation services for the rehabilitation of injured,
di sabl ed or sick persons.

(v) "End stage renal disease (ESRD) facilities"
means ki dney di sease treatnent centers, which includes
freestandi ng henodialysis units and limted care facilities. The
term"limted care facility" generally refers to an
of f-hospital -prem ses facility, regardless of whether it is
provi der or nonprovider operated, which is engaged primarily in
furni shi ng mai nt enance henodi al ysis services to stabilized

patients.
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(vi) "Internediate care facility" means an
institution which provides, on a regular basis, health rel ated
care and services to individuals who do not require the degree of
care and treatnent which a hospital or skilled nursing facility is
designed to provide, but who, because of their nental or physical
condition, require health related care and services (above the
| evel of room and board).

(vii) "Anmbulatory surgical facility" nmeans a
facility primarily organi zed or established for the purpose of
performng surgery for outpatients and is a separate identifiable
|l egal entity fromany other health care facility. Such term does
not include the offices of private physicians or dentists, whether

for individual or group practice unless such office seeks Medi care

certification or Medicaid rei mbursenent as an anbul atory surgi cal

facility or for anbul atory surgical services, and does not include

any abortion facility as defined in Section 41-75-1(e). Ofices

of private physicians or dentists, whether for individual or group

practice, which obtained Medicare certification or Medicaid

rei mbursenent as an anbul atory surgical facility or for anbul atory

surgical services prior to July 1, 2006, shall be exenpt fromthe

requi renents of Section 41-7-191(1)(d)(xi).

(viii) "Internediate care facility for the
mental ly retarded” neans an internediate care facility that
provides health or rehabilitative services in a planned program of
activities to the nmentally retarded, also including, but not
limted to, cerebral palsy and other conditions covered by the
Federal Devel opnentally D sabl ed Assistance and Bill of R ghts
Act, Public Law 94-103.

(ix) "Home health agency" neans a public or
privately owned agency or organization, or a subdivision of such
an agency or organization, properly authorized to conduct business
in Mssissippi, which is primarily engaged in providing to
individuals at the witten direction of a licensed physician, in
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the individual's place of residence, skilled nursing services
provi ded by or under the supervision of a registered nurse
| icensed to practice in Mssissippi, and one or nore of the
foll ow ng services or itens:

1. Physical, occupational or speech therapy;

2. Medical social services;

3. Part-tinme or intermttent services of a
hone heal th ai de;

4. O her services as approved by the
| i censi ng agency for hone heal th agenci es;

5. Medical supplies, other than drugs and
bi ol ogi cal s, and the use of nedical appliances; or

6. Medical services provided by an intern or
resident-in-training at a hospital under a teaching program of
such hospi tal

Further, all skilled nursing services and those services
listed in itenms 1. through 4. of this subparagraph (ix) nust be
provided directly by the |icensed hone health agency. For
pur poses of this subparagraph, "directly"” means either through an
agency enpl oyee or by an arrangenent with another individual not
defined as a health care facility.

Thi s subparagraph (ix) shall not apply to health care
facilities which had contracts for the above services with a hone
heal t h agency on January 1, 1990.

(x) "Psychiatric residential treatnment facility"
means any nonhospital establishnent with permanent |icensed
facilities which provides a twenty-four-hour program of care by
qualified therapists including, but not limted to, duly |licensed
nmental heal th professionals, psychiatrists, psychol ogists,
psychot herapi sts and |icensed certified social workers, for
enotionally disturbed children and adol escents referred to such
facility by a court, |ocal school district or by the Departnent of

Human Services, who are not in an acute phase of illness requiring
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the services of a psychiatric hospital, and are in need of such
restorative treatnent services. For purposes of this paragraph,
the term"enotionally disturbed’ neans a condition exhibiting one
or nore of the follow ng characteristics over a | ong period of
time and to a nmarked degree, which adversely affects educati onal
per f or mance:

1. Aninability to | earn which cannot be
expl ained by intellectual, sensory or health factors;

2. An inability to build or maintain
satisfactory relationships with peers and teachers;

3. Inappropriate types of behavior or
feelings under normal circunstances;

4. A general pervasive nood of unhappi ness or
depression; or

5. A tendency to devel op physical synptons or
fears associated with personal or school problens. An
establishment furnishing primarily domciliary care is not within
this definition.

(xi) "Pediatric skilled nursing facility" nmeans an
institution or a distinct part of an institution that is primarily
engaged in providing to inpatients skilled nursing care and
rel ated services for persons under twenty-one (21) years of age
who require nedical or nursing care or rehabilitation services for
the rehabilitation of injured, disabled or sick persons.

(xii) "Long-termcare hospital” neans a
freestandi ng, Medicare-certified hospital that has an average
| ength of inpatient stay greater than twenty-five (25) days, which
is primarily engaged in providing chronic or |ong-term nedical
care to patients who do not require nore than three (3) hours of
rehabilitation or conprehensive rehabilitation per day, and has a
transfer agreement with an acute care nedical center and a
conprehensive nedical rehabilitation facility. Long-termcare

hospital s shall not use rehabilitation, conprehensive nedical
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rehabilitati on, nedical rehabi

nur si ng hone,

skilled nursing f

in association with its nane.

itation, sub-acute rehabilitation,

acility, or sub-acute care facility

(xiii) "Conprehensive nedical rehabilitation

facility" means a hospital or hospital unit that is |icensed

and/or certified as a conprehensive nedical rehabilitation

facility which provides specialized prograns that are accredited

by the Comm ssion on Accreditation of Rehabilitation Facilities

and supervised by a physician board certified or board eligible in

Physiatry or other doctor of nedicine or osteopathy wth at | east

two (2) years of training in the nedical direction of a

conprehensi ve rehabilitation programthat:

i ndi viduals with physi cal

1. | ncl udes eval uation and treatnent of

2. Enphasi

individuals with disabilities;

di sci pli nes:

disabilities;

zes education and training of

3. Incorporates at |least the follow ng core

(i) Physical Therapy;

(i)
(iii)
(iv)

Cccupati onal Ther apy;
Speech and Language Ther apy;

Rehabi litati on Nursing; and

4. Incorporates at |least three (3) of the

foll ow ng disciplines:
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(i) Psychol ogy;

(i)
(iii)
(iv)

Audi ol ogy;
Respiratory Therapy;

Ther apeutic Recreation;

(v) Othotics;

(vi)
(vii)
(viii)
(i x)
*SS02/R1121*

Prost heti cs;
Speci al Educati on;
Vocati onal Rehabilitation;

Psychot her apy;
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(x) Social Wrk;
(xi) Rehabilitation Engineering.

These speci alized prograns include, but are not limted to:
spinal cord injury prograns, head injury prograns and infant and
early chil dhood devel opnent prograns.

(1) "Health mai ntenance organization"” or "HMJ'" neans a
public or private organi zation organi zed under the laws of this
state or the federal governnent which

(1) Provides or otherw se nakes available to
enroll ed participants health care services, including
substantially the followi ng basic health care services: usual
physi ci an services, hospitalization, |aboratory, x-ray, energency
and preventive services, and out-of-area coverage;

(i1) 1Is conpensated (except for copaynents) for
the provision of the basic health care services listed in
subparagraph (i) of this paragraph to enrolled participants on a
predeterm ned basis; and

(ii1) Provides physician services primrily:

1. Drectly through physicians who are either
enpl oyees or partners of such organi zation; or

2. Through arrangenents w th individual
physi ci ans or one or nore groups of physicians (organized on a
group practice or individual practice basis).

(j) "Health service area" neans a geographic area of
the state designated in the State Health Plan as the area to be
used in planning for specified health facilities and services and
to be used when considering certificate of need applications to
provide health facilities and servi ces.

(k) "Health services" neans clinically related (i.e.

di agnostic, treatnment or rehabilitative) services and includes
al cohol, drug abuse, nental health and hone health care services.
(I') "Institutional health services" shall nean health

services provided in or through health care facilities and shal
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include the entities in or through which such services are
provi ded.

(m "Major nedical equipnent” neans nedi cal equi pnent
desi gned for providing nedical or any health rel ated service which
costs in excess of One MIlion Five Hundred Thousand Dol | ars
(%1, 500, 000.00). However, this definition shall not be applicable
to clinical |laboratories if they are determned by the State
Departnent of Health to be independent of any physician's office,
hospital or other health care facility or otherw se not so defined
by federal or state law, or rules and regul ati ons pronul gat ed
t her eunder.

(n) "State Departnent of Health" shall nean the state
agency created under Section 41-3-15, which shall be considered to
be the State Heal th Pl anning and Devel opnent Agency, as defined in
paragraph (t) of this section.

(o) "Ofer," when used in connection with health
services, neans that it has been determ ned by the State
Department of Health that the health care facility is capable of
provi di ng specified health services.

(p) "Person" neans an individual, a trust or estate,
partnership, corporation (including associations, joint stock
conpani es and i nsurance conpanies), the state or a political
subdi vision or instrunentality of the state.

(q) "Provider" shall nean any person who is a provider
or representative of a provider of health care services requiring
a certificate of need under Section 41-7-171 et seq., or who has
any financial or indirect interest in any provider of services.

(r) "Secretary" neans the Secretary of Health and Human
Services, and any officer or enployee of the Departnent of Health
and Human Services to whomthe authority invol ved has been
del egat ed.

(s) "State Health Plan" neans the sole and official

statewi de health plan for M ssissippi which identifies priority
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state health needs and establishes standards and criteria for
health-rel ated activities which require certificate of need review
in conpliance with Section 41-7-191

(t) "State Health Planning and Devel opnent Agency"
nmeans t he agency of state governnment designhated to performhealth
pl anni ng and resource devel opnment prograns for the State of
M ssi ssi ppi .

SECTION 2. Section 41-75-1, M ssissippi Code of 1972, is
amended as foll ows:
41-75-1. For the purpose of this chapter:

(a) "Anbulatory surgical facility" means a publicly- or
privately-owned institution that is primarily organized,
constructed, renovated or otherw se established for the purpose of
provi ding el ective surgical treatnment of "outpatients" whose
recovery, under normal and routine circunstances, wll not require
"inpatient" care. The facility defined in this paragraph does not
include the offices of private physicians or dentists, whether

practicing individually or in groups unless such office seeks

Medi care certification or Medicaid rei nbursenent as an anbul atory

surgical facility or for anbul atory surgical services, but does

i ncl ude organi zations or facilities primarily engaged in that

out pati ent surgery, whether using the nanme "anbul atory surgica
facility" or a simlar or different nanme. That organization or
facility, if in any manner considered to be operated or owned by a
hospital or a hospital holding, |easing or managenent conpany,
either for profit or not for profit, is required to conply with
all licensing agency anbul atory surgical |icensure standards
governing a "hospital affiliated" facility as adopted under
Section 41-9-1 et seq., provided that the organization or facility
does not intend to seek federal certification as an anbul atory
surgical facility as provided for at 42 CFR, Parts 405 and 416.

If the organization or facility is to be operated or owned by a

hospital or a hospital holding, |easing or managenent conpany and
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intends to seek federal certification as an anbulatory facility,
then the facility is considered to be "freestandi ng" and nust
conply with all |icensing agency anbul atory surgical |icensure
standards governing a "freestanding" facility.
If the organization or facility is to be owned or operated by

an entity or person other than a hospital or hospital hol ding,
| easi ng or managenent conpany, then the organization or facility
nmust conply with all licensing agency anbul atory surgical facility
st andards governing a "freestandi ng" facility.

(b) "Hospital affiliated" anbulatory surgical facility
neans a separate and distinct organized unit of a hospital or a
bui |l ding owned, |eased, rented or utilized by a hospital and
| ocated in the same county in which the hospital is |ocated, for
the primary purpose of perform ng anbul atory surgery procedures.
The facility is not required to be separately |licensed under this
chapter and may operate under the hospital's license in conpliance
with all applicable requirenents of Section 41-9-1 et seq.

(c) "Freestanding" anbulatory surgical facility neans a
separate and distinct facility or a separate and di stinct
organi zed unit of a hospital owned, |eased, rented or utilized by
a hospital or other persons for the primary purpose of performng
anbul atory surgery procedures. The facility nust be separately
| icensed as defined in this section and nust conply wth al
| i censi ng standards promnul gated by the |icensing agency under this
chapter regarding a "freestandi ng" anbul atory surgical facility.
Further, the facility nmust be a separate, identifiable entity and
must be physically, adm nistratively and financially independent
and distinct fromother operations of any other health facility,
and shall nmaintain a separate organi zed nedi cal and adm ni strative
staff. Furthernore, once licensed as a "freestandi ng" anbul atory
surgical facility, the facility shall not becone a conponent of
any other health facility wthout securing a certificate of need

to do that.
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(d) "Anbul atory surgery" nmeans surgical procedures that
are nore conplex than office procedures performed under |oca
anest hesi a, but |ess conplex than major procedures requiring
prol onged postoperative nonitoring and hospital care to ensure
safe recovery and desirable results. General anesthesia is used
in nost cases. The patient nust arrive at the facility and expect
to be discharged on the sane day. Anbulatory surgery shall only
be performed by physicians or dentists licensed to practice in the
State of M ssi ssippi.

(e) "Abortion" neans the use or prescription of any
i nstrunment, nedicine, drug or any other substances or device to
termnate the pregnancy of a woman known to be pregnant with an
intention other than to increase the probability of a live birth,
to preserve the life or health of the child after live birth or to
renmove a dead fetus. Abortion procedures after the first
trimester shall only be perfornmed at a Level | abortion facility
or an anbul atory surgical facility or hospital |licensed to perform
t hat service.

(f) "Abortion facility" neans a facility operating
substantially for the purpose of perform ng abortions and is a
separate identifiable legal entity fromany other health care
facility. Abortions shall only be perforned by physicians
| icensed to practice in the State of Mssissippi. The term
"abortion facility" includes physicians' offices that are used
substantially for the purpose of perform ng abortions. An
abortion facility operates substantially for the purpose of
perform ng abortions if any of the follow ng conditions are net:

(i) The abortion facility is a provider for
performng ten (10) or nore abortion procedures per cal endar nonth
during any nonth of a cal endar year, or one hundred (100) or nore
in a cal endar year.

(i1) The abortion facility, if operating |less than

twenty (20) days per calendar nonth, is a provider for performng
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ten (10) or nore abortion procedures, or perform ng a nunber of
abortion procedures that would be equivalent to ten (10)
procedures per nonth, if the facility were operating twenty (20)
or nore days per calendar nonth, in any nonth of a cal endar year.
(ti1) The abortion facility holds itself out to
the public as an abortion provider by advertising by any public
nmeans, such as newspaper, telephone directory, nagazi ne or
el ectronic nedia, that it perforns abortions.
(tv) The facility applies to the |icensing agency
for licensure as an abortion facility.

(g) "Licensing agency" neans the State Departnent of
Heal t h.

(h) "Operating"” an abortion facility neans that the
facility is open for any period of tinme during a day and has on
site at the facility or on call a physician licensed to practice
in the State of M ssissippi available to provide abortions.

An abortion facility nmay apply to be licensed as a Level
facility or a Level Il facility by the |licensing agency. Level |
abortion facilities shall be required to neet m nimum st andards
for abortion facilities as established by the |icensing agency.
Level | abortion facilities shall be required to neet m ni num
standards for abortion facilities and m ni nrum standards for
anbul atory surgical facilities as established by the licensing
agency.

Any abortion facility that begins operation after June 30,
1996, shall not be located within fifteen hundred (1500) feet from
the property on which any church, school or kindergarten is
| ocated. An abortion facility shall not be in violation of this
paragraph if it is in conpliance with this paragraph on the date
it begins operation and the property on which a church, school or
ki ndergarten is located is later within fifteen hundred (1500)
feet fromthe facility.

This section shall stand repealed on June 30, 2006.
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490 SECTION 3. This act shall take effect and be in force from
491 and after July 1, 2006.
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