M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

© (00} ~ o ObrhWNE

N N N N DD N MDD NDMDDNN P P PP,k PP
o N o o A WO N P O © 00 N oo~ wN -+, O

Senat or (s) Hewes To: Insurance

SENATE BI LL NO. 2647

AN ACT TO AMEND SECTI ON 71-3-9, M SSI SSI PPl CODE OF 1972, TO
CLARI FY THE EXCLUSI VENESS OF LI ABI LI TY UNDER THE WORKERS
COMPENSATI ON LAWS; TO PROVI DE PENALTI ES ON EMPLOYERS AND CARRI ERS
VHO | NTENTI ONALLY W THHOLD WORKERS' COVPENSATI ON BENEFI TS; AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 71-3-9, M ssissippi Code of 1972, is
anended as foll ows:

71-3-9. The liability of an enployer or carrier to pay

conpensati on shall be exclusive and in place of all other
liability of such enployer to the enpl oyee, his |egal
representative, husband or wife, parents, dependents, next-of-Kkin,
and anyone otherwi se entitled to recover danmages at common | aw or

ot herwi se from such enpl oyer or carrier on account of such injury

or death, except that if an enployer or carrier fails to secure

paynent of conpensation as required by this chapter, an injured
enpl oyee, or his legal representative in case death results from
the injury, may el ect to claimconpensation under this chapter, or
to maintain an action at |aw for damages on account of such injury
or death. 1In such action the defendant nmay not plead as a defense
that the injury was caused by the negligence of a fellow servant,
nor that the enployee assuned the risk of his enploynment, nor that
the injury was due to the contributory negligence of the enpl oyee.

For purposes of this section, the term"carrier" includes groups

of enpl oyers who have pooled liabilities under Section 71-3-75(3).

This exclusive liability of the enployer or carrier precludes

any and all other clains of every nature whatsoever in contract

and in tort, intentional and otherw se, including, but not limted
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to, "bad faith" clains and intentional tort clains. However, if

the three (3) comm ssioners or a majority of such conm ssioners

determ ne that there is clear and convinci ng evidence of a

conti nued course of conduct on behalf of the enployer or carrier,

or both, to intentionally and maliciously wthhold benefits to

whi ch the enployee is entitled under this chapter w thout an

arguabl e reason for such continuing course of conduct, there shal

be i nposed on the enployer or carrier, or both of them severally,

a penalty in an anount of up to one-half of one percent (1/2 of

19%9 of the net worth of the enployer or the carrier; however, no

penal ty assessed hereunder shall exceed the sumof Two Hundred

Fifty Thousand Dol lars ($250, 000.00), which penalty shall be in

addition to all other penalties that may be i nposed under this

chapter. The net worth shall be determ ned based on the | ast

avai l abl e financial audit.

In addition to other legal fees provided for under this

chapter, an attorney who obtains a recovery of the penalty under

this sectionis entitled to a fee of twenty-five percent (25% of

such penalty determ ned by the comm ssioners or a majority of the

conmi ssioners, as the case may be, or a fee of thirty-three and

one-third percent (33-1/3% of such penalty if the determ nation

of the comm ssioners is affirned in whole or in part on appeal.

Two percent (2% of each penalty determ ned under this

section shall be paid to the M ssissippi Wrkers' Conpensation

Commi ssi on for purposes of funding and pronoting sem nars,

nmeeti ngs and conferences for education and training related to

this chapter.

Damages in all civil litigation cases pending on the

effective date of this act regarding intentional tort clains,

including "bad faith" clainms, arising out of underlying clains

under this chapter shall be limted to an amobunt of up to one-half

of one percent (1/2 of 1% of the net worth of the enpl oyer or the

carrier, or both of themseverally, as the case may be; however,
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such danages shal

not exceed the sumof Two Hundred Fifty

Thousand Dol | ars ($250, 000. 00).

These danages shall be determ ned

by the courts in which such cases are proceedi ng.

SECTI ON 2.

This act shall take

and after July 1, 2006.
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effect and be in force from

ST: Wirkers' Conpensation; clarify the

excl usi veness of
bad faith clai ns.

[iability/provide penalties for



