M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Senat or (s) Ross To: Judiciary, Division A

SENATE BI LL NO. 2592

AN ACT TO AMEND SECTI ON 79-4-1.40, M SSI SSI PPl CODE OF 1972,
TO ENACT A DEFI NI TI ON OF "PUBLI C CORPORATI ON'; TO CREATE NEW
SECTI ON 79-4-1.43, M SSISSI PPl CODE OF 1972, TO ENACT A DEFI NI TI ON
FOR " QUALI FI ED DI RECTOR'; TO AMEND SECTI ON 79-4-7.32, M SS| SSI PP
CODE OF 1972, TO CLARIFY PROVI SI ONS CONCERNI NG AGREEMENTS AMONG
SHAREHOLDERS OF A CORPORATI ON THAT GOES PUBLI C; TO AMEND SECTI ON
79-4-7.44, M SSI SSI PPl CODE OF 1972, TO REVI SE PROVI SI ONS RELATI NG
TO DI SM SSAL OF A DERI VATI VE ACTI ON UPON MOTI ON OF A CORPORATI ON;
TO AMEND SECTI ON 79-4-8.50, M SSI SSI PPl CODE OF 1972, TO REVI SE
DEFI NI TI ONS DEALI NG W TH | NDEWMNI FI CATI ON; TO AMEND SECTI ON
79-4-8.53, M SSISSIPPI CODE OF 1972, TO REVI SE THE ADVANCEMENT OF
EXPENSES | N | NDEMNI FI CATI ON; TO AMEND SECTI ON 79-4- 8. 55,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE DETERM NATI ON AND
AUTHORI ZATI ON OF | NDEWMNI FI CATI ON; TO AMEND SECTI ON 79-4- 8. 60,
M SSI SSI PPl CODE OF 1972, TO REVI SE DEFI NI TI ONS DEALI NG WTH A
Dl RECTOR S CONFLI CTS OF | NTEREST; TO AMEND SECTI ON 79-4-8. 61,
M SSI SSI PPl CODE OF 1972, TO CLARIFY WHEN A DI RECTOR S ACTI ONS ARE
NOT SANCTI ONABLE; TO AVEND SECTI ON 79-4-8.62, M SSI SSI PPl CODE OF
1972, TO CLARI FY DI SCLOSURE REQUI RED OF A DI RECTOR CONCERNI NG A
CONFLI CTI NG | NTEREST; TO AMEND SECTI ON 79-4-8. 63, M SS| SSI PPI CODE
OF 1972, TO REVI SE REQUI REMENTS NECESSARY FOR SHAREHOLDER APPROVAL
OF A DI RECTOR S CONFLI CTI NG | NTEREST TRANSACTI ON;, TO CREATE NEW
SECTI ON 79-4-8. 70, M SSISSI PPI CODE OF 1972, TO SPECI FY EQUI TABLE
RELI EF AVAI LABLE TO A CORPORATI ON FOR A DI RECTOR S UTI LI ZATI ON OF
A BUSI NESS OPPORTUNI TY; TO AVEND SECTI ONS 79-4-14. 31 AND
79-4-14.34, M SSISSI PPl CODE OF 1972, TO CLARIFY THE PROCEDURE FOR
DI SSOLUTI ON OF A NONPUBLI C CORPORATI ON; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 79-4-1.40, M ssissippi Code of 1972, is
amended as foll ows:
79-4-1.40. In Section 79-4-1.01 et seq.:
(1) "Articles of incorporation” include anended and
restated articles of incorporation and articles of nerger.
(2) "Authorized shares" neans the shares of all classes
a donestic or foreign corporation is authorized to issue.
(3) "Conspicuous" neans so witten that a reasonabl e
person agai nst whomthe witing is to operate should have noticed
it. For exanple, printing in italics or boldface or contrasting

color, or typing in capitals or underlined, is conspicuous.
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(4) "Corporation" or "donestic corporation” neans a

corporation for profit, which is not a foreign corporation,
i ncor porated under or subject to the provisions of Section
79-4-1.01 et seq.

(5) "Deliver" or "delivery" neans any nethod of
delivery used in conventional conmmercial practice, including
delivery by hand, mail, commercial delivery and el ectronic

transm ssi on.

(6) "Distribution" neans a direct or indirect transfer

of noney or other property (except its own shares) or incurrence

of i ndebtedness by a corporation to or for the benefit of its

sharehol ders in respect of any of its shares. A distribution may

be in the formof a declaration or paynent of a dividend; a
purchase, redenption or other acquisition of shares; a

di stribution of indebtedness; or otherw se.

(7) "Effective date of notice" is defined in Section

79-4-1.41.
(8 "Electronic transm ssion” or "electronically

transmtted" means any process of comrunication not directly

i nvol ving the physical transfer of paper that is suitable for the

retention, retrieval and reproduction of information by the

recipient.

(9) "Enployee" includes an officer but not a director.

A director may accept duties that nmake him al so an enpl oyee.

(10) "Entity" includes corporation and foreign

corporation; not-for-profit corporation; profit and not-for-profit

uni ncor por ated associ ati on; business trust, estate, partnershinp,

trust and two (2) or nore persons having a joint or comon
econom c interest; and state, United States and foreign

gover nnent .

(11) "Facts objectively ascertainable" outside of a

filed docunent or plan is defined in Section 79-4-1.20(Kk).
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(12) "Filing entity" means an other entity that is of a
type that is created by filing a public organic docunent.

(13) "Foreign corporation” nmeans a corporation for
profit incorporated under a | aw other than the law of this state.

(14) "Governmental subdivision" includes authority,
county, district and nunicipality.

(15) "Includes" denotes a partial definition.

(16) "Individual" includes the estate of an inconpetent
or deceased individual.

(17) "Means" denotes an exhaustive definition.

(18) "Notice" is defined in Section 79-4-1.41.

(19) "Person" includes individual and entity.

(20) "Principal office" neans the office (in or out of
this state) so designated in the annual report where the principal
executive offices of a donestic or foreign corporation are
| ocat ed.

(21) "Proceeding"” includes civil suit and crimnal,
adm ni strative and investigatory action.

(22) "Public corporation"” neans a corporation that has

shares listed on a national securities exchange or regularly

traded in a market maintained by one or nore nenbers of a national

or affiliated securities associ ation.

(23) "Record date" neans the date established under
Article 6 or 7 on which a corporation determnes the identity of
its sharehol ders and their sharehol di ngs for purposes of Section
79-4-1.01 et seq. The determ nations shall be made as of the
cl ose of business on the record date unless another tine for doing
so is specified when the record date is fixed.

(24) "Secretary" means the corporate officer to whom
the board of directors has del egated responsibility under Section
79-4-8.40(c) for custody of the mnutes of the neetings of the
board of directors and of the sharehol ders and for authenticating

records of the corporation.
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(25) "Shares" nmeans the unit into which the proprietary
interests in a corporation are divided.

(26) "Sharehol der” nmeans the person in whose nane
shares are registered in the records of a corporation or the
beneficial owner of shares to the extent of the rights granted by
a nomnee certificate on file with a corporation.

(27) "Sign" or "signature" includes any manual,
facsimle, conforned or electronic signature.

(28) "State," when referring to a part of the United
States, includes a state and commonweal th (and their agencies and
government al subdivisions) and a territory, and insular possession
(and their agencies and governnental subdivisions) of the United
St at es.

(29) "Subscriber" nmeans a person who subscribes for
shares in a corporation, whether before or after incorporation.

(30) "United States" includes district, authority,
bureau, comm ssion, departnment and any ot her agency of the United
St at es.

(31) "Voting group" neans all shares of one or nore
cl asses or series that under the articles of incorporation or
Section 79-4-1.01 et seq. are entitled to vote and be counted
together collectively on a matter at a neeting of sharehol ders.
Al'l shares entitled by the articles of incorporation or Section
79-4-1.01 et seq. to vote generally on the natter are for that
pur pose a single voting group.

(32) "Voting power" neans the current power to vote in
the election of directors.

SECTION 2. The follow ng shall be codified as Section
79-4-1.43, M ssissippi Code of 1972:

79-4-1.43. Qualified director. (a) A "qualified director”

is a director who, at the tine action is to be taken under:
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(1) Section 79-4-7.44, does not have (i) a materi al
interest in the outcone of the proceeding, or (ii) a materi al
relationship with a person who has such an interest;

(2) Section 79-4-8.53 or 79-4-8.55, (i) is not a party
to the proceeding, (ii) is not a director as to whom a transaction
is adirector's conflicting interest transacti on or who sought a
di sclaimer of the corporation's interest in a business opportunity
under Section 8.70, which transaction or disclainmer is challenged
in the proceeding, and (iii) does not have a material relationship
with a director described in either clause (i) or clause (ii) of
this subsection (a)(2);

(3) Section 79-4-8.62, is not a director (i) as to whom
the transaction is a director's conflicting interest transaction,
or (ii) who has a material relationship with another director as
to whomthe transaction is a director's conflicting interest
transaction; or

(4) Section 79-4-8.70, would be a qualified director
under subsection (a)(3) if the business opportunity were a
director's conflicting interest transaction.

(b) For purposes of this section:

(1) "Material relationship” nmeans a famlial,
financial, professional, enploynment or other relationship that
woul d reasonably be expected to inpair the objectivity of the
director's judgnent when participating in the action to be taken;
and

(2) "Material interest” neans an actual or potential
benefit or detrinent (other than one which woul d devol ve on the
corporation or the sharehol ders generally) that woul d reasonably
be expected to inpair the objectivity of the director's judgnent
when participating in the action to be taken.

(c) The presence of one or nore of the foll ow ng
ci rcunst ances shall not automatically prevent a director from

being a qualified director:
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169 (1) Nomnation or election of the director to the

170 current board by any director who is not a qualified director with
171 respect to the matter (or by any person that has a materi al

172 relationship with that director), acting alone or participating
173 with others;

174 (2) Service as a director of another corporation of

175 which a director who is not a qualified director with respect to
176 the matter (or any individual who has a material relationship with
177 that director), is or was also a director; or

178 (3) Wth respect to action to be taken under Section
179 79-4-7.44, status as a naned defendant, as a director against whom
180 action is demanded, or as a director who approved the conduct

181 being chal | enged.

182 SECTION 3. Section 79-4-7.32, Mssissippi Code of 1972, is
183 anended as foll ows:

184 79-4-7.32. (a) An agreenent anong the sharehol ders of a

185 corporation that conplies with this section is effective anong the
186 sharehol ders and the corporation even though it is inconsistent
187 wth one or nore other provisions of this chapter in that it:

188 (1) Elimnates the board of directors or restricts the
189 discretion or powers of the board of directors;

190 (2) Governs the authorization or naking of

191 distributions whether or not in proportion to ownership of shares,
192 subject to the [imtations in Section 79-4-6.40;

193 (3) Establishes who shall be directors or officers of
194 the corporation, or their terns of office or manner of selection
195 or renoval;

196 (4) CGoverns, in general or in regard to specific

197 matters, the exercise or division of voting power by or between
198 the shareholders and directors or by or anpong any of them

199 including use of weighted voting rights or director proxies;

200 (5) Establishes the terns and conditions of any

201 agreenent for the transfer or use of property or the provision of
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servi ces between the corporation and any sharehol der, director,
officer or enployee of the corporation or anong any of them

(6) Transfers to one or nore sharehol ders or other
persons all or part of the authority to exercise the corporate
powers or to manage the business and affairs of the corporation,
including the resolution of any issue about which there exists a
deadl ock anong directors or sharehol ders;

(7) Requires dissolution of the corporation at the
request of one or nore of the sharehol ders or upon the occurrence
of a specified event or contingency; or

(8 O herwi se governs the exercise of the corporate
powers or the managenent of the business and affairs of the
corporation or the relationship anong the sharehol ders, the
directors and the corporation, or anong any of them and is not
contrary to public policy.

(b) An agreenent authorized by this section shall be:

(1) Set forth (A) in the articles of incorporation or
byl aws and approved by all persons who are sharehol ders at the
time of the agreenent, or (B) in a witten agreenent that is
signed by all persons who are shareholders at the tine of the
agreenent and is nade known to the corporation;

(2) Subject to anmendnent only by all persons who are
sharehol ders at the tinme of the anmendnent, unless the agreenent
provi des ot herw se; and

(3) Valid for ten (10) years, unless the agreenent
provi des ot herw se.

(c) The existence of an agreenent authorized by this section
shal |l be noted conspicuously on the front or back of each
certificate for outstanding shares or on the information statenent
requi red by Section 79-4-6.26(b). |If at the tinme of the agreenent
the corporation has shares outstanding represented by
certificates, the corporation shall recall the outstanding

certificates and issue substitute certificates that conply with
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this subsection. The failure to note the existence of the
agreenent on the certificate or information statenent shall not
affect the validity of the agreenent or any action taken pursuant
toit. Any purchaser of shares who, at the tine of purchase, did
not have know edge of the existence of the agreenment shall be
entitled to rescission of the purchase. A purchaser shall be
deened to have know edge of the existence of the agreenent if its
exi stence is noted on the certificate or information statenent for
the shares in conpliance with this subsection (c) and, if the
shares are not represented by a certificate, the information
statenent is delivered to the purchaser at or prior to the tine of
purchase of the shares. An action to enforce the right of
resci ssion authorized by this subsection (c) nmust be conmenced
within the earlier of ninety (90) days after discovery of the
exi stence of the agreenent or two (2) years after the tinme of
purchase of the shares.

(d) An agreenent authorized by this section shall cease to

be effective when * * * the corporation becones a public

corporation. |If the agreenent ceases to be effective for any

reason, the board of directors may, if the agreenment is contained
or referred to in the corporation's articles of incorporation or
byl aws, adopt an anmendnent to the articles of incorporation or
byl aws, w thout sharehol der action, to delete the agreenent and
any references to it.

(e) An agreenent authorized by this section that limts the
di scretion or powers of the board of directors shall relieve the
directors of, and inpose upon the person or persons in whom such
di scretion or powers are vested, liability for acts or om ssions
i nposed by law on directors to the extent that the discretion or
powers of the directors are limted by the agreenent.

(f) The existence or perfornmance of an agreenent authorized
by this section shall not be a ground for inposing personal

liability on any sharehol der for the acts or debts of the
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268 corporation even if the agreenent or its performance treats the
269 corporation as if it were a partnership or results in failure to
270 observe the corporate formalities otherw se applicable to the
271 matters governed by the agreenent.

272 (g) Incorporators or subscribers for shares may act as

273 shareholders with respect to an agreenent authorized by this

274 section if no shares have been issued when the agreenent is nade.
275 SECTION 4. Section 79-4-7.44, M ssissippi Code of 1972, is
276 anended as foll ows:

277 79-4-7.44. (a) A derivative proceeding shall be dism ssed
278 by the court on notion by the corporation if one of the groups

279 specified in subsection (b) or (e) * * * has determ ned in good

280 faith, after conducting a reasonable inquiry upon which its

281 conclusions are based, that the maintenance of the derivative
282 proceeding is not in the best interests of the corporation.

283 (b) Unless a panel is appointed pursuant to subsection (e),
284 the determnation in subsection (a) shall be made by:

285 (1) A mjority vote of qualified directors present at a
286 neeting of the board of directors if the qualified directors

287 constitute a quoruny or

288 (2) A nmjority vote of a conmttee consisting of two
289 (2) or nore qualified directors appointed by ngjority vote of

290 qualified directors present at a neeting of the board of

291 directors, regardless of whether * * * such qualified directors

292 constitute a quorum

293 * ok

294 (c) If a derivative proceeding is commenced after a

295 determ nation has been nmade rejecting a demand by a sharehol der,
296 the conplaint shall allege with particularity facts establishing
297 either (1) that a majority of the board of directors did not

298 consist of qualified directors at the tinme the determ nati on was

299 nmade or (2) that the requirenents of subsection (a) have not been

300 net.

S. B. No. 2592 *SS26/R701.1*
06/ SS26/ R701. 1
PAGE 9



301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332

(d) If amjority of the board of directors consisted of
qualified directors at the time the determnation * * * was made,
the plaintiff shall have the burden of proving that the

requi renents of subsection (a) have not been net; if not, the

corporation shall have the burden of proving that the requirenents

of subsection (a) have been net.

(e) Upon notion by the corporation, the court may appoint a

panel of one or nore individuals * * * to nmake a determ nation

whet her the mai ntenance of the derivative proceeding is in the
best interests of the corporation. In such case, the plaintiff
shal | have the burden of proving that the requirenents of
subsection (a) have not been net.

SECTION 5. Section 79-4-8.50, M ssissippi Code of 1972, is
anmended as foll ows:

79-4-8.50. In this subarticle:

(1) "Corporation"” includes any donestic or foreign
predecessor entity of a corporation in a nerger.

(2) "Director" or "officer"” nmeans an individual who is
or was a director or officer, respectively, of a corporation or
who, while a director or officer of the corporation, is or was
serving at the corporation's request as a director, officer,
partner, trustee, enployee or agent of another donestic or foreign
corporation, partnership, joint venture, trust, enployee benefit
plan or other entity. A director or officer is considered to be
serving an enpl oyee benefit plan at the corporation's request if

the individual's duties to the corporation also i npose duties on,

or otherw se involve services by, the individual to the plan or to

participants in or beneficiaries of the plan. "Director" or
"officer" includes, unless the context requires otherw se, the
estate or personal representative of a director or officer.

* * %

(3) "Expenses" includes counsel fees.
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(4) "Liability" neans the obligation to pay a judgnent,
settlenent, penalty, fine (including an excise tax assessed with
respect to an enpl oyee benefit plan), or reasonabl e expenses
incurred with respect to a proceedi ng.

(5) "Oficial capacity" neans: (i) when used with
respect to a director, the office of director in a corporation;
and (ii) when used with respect to an officer, as contenplated in
Section 79-4-8.56, the office in a corporation held by the
officer. "Oficial capacity" does not include service for any
ot her donestic or foreign corporation or any partnership, joint
venture, trust, enployee benefit plan or other entity.

(6) "Party" means an individual who was, is, or is
threatened to be nade a defendant or respondent in a proceeding.

(7) "Proceedi ng" nmeans any threatened, pending, or
conpl eted action, suit or proceeding, whether civil, crimnal,
adm nistrative, arbitrative or investigative and whether formal or
i nformal .

SECTION 6. Section 79-4-8.53, M ssissippi Code of 1972, is
amended as foll ows:

79-4-8.53. (a) A corporation may, before final disposition
of a proceeding, advance funds to pay for or reinburse the

reasonabl e expenses incurred in connection with the proceedi ng by

an individual who is a party to the proceedi ng because that

individual is a nenber of the board of directors if the director

delivers to the corporation:

(1) Awitten affirmation of the director's good faith

belief that * * * the rel evant standard of conduct described in

Section 79-4-8.51 has been net by the director or that the

proceedi ng i nvol ves conduct for which liability has been
el i m nated under a provision of the articles of incorporation as
aut hori zed by Section 79-4-2.02(b)(4); and

(2) Awitten undertaking of the director to repay any

funds advanced if the director is not entitled to nandatory
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366 indemification under Section 79-4-8.52 and it is ultimtely

367 determ ned under Section 79-4-8.54 or Section 79-4-8.55 that the
368 director has not net the rel evant standard of conduct described in
369 Section 79-4-8.51.

370 (b) The undertaking required by subsection (a)(2) nmust be an
371 unlimted general obligation of the director but need not be

372 secured and nay be accepted w thout reference to the financial

373 ability of the director to make repaynent.

374 (c) Authorizations under this section shall be nmade * * *:
375 (1) By the board of directors:
376 (1) If there are two (2) or nore qualified

377 directors, by a mgjority vote of all the qualified directors (a
378 mmjority of whomshall for such purpose constitute a quorun) or by
379 a majority of the menbers of a conmmttee of two (2) or nore

380 qualified directors appointed by such a vote; or

381 (i) If there are fewer than two (2) qualified
382 directors, by the vote necessary for action by the board in

383 accordance wth Section 79-4-8.24(c), in which authorization

384 directors who are not qualified directors may participate; or
385 (2) By the sharehol ders, but shares owned by or voted
386 under the control of a director who at the time is not * * * a
387 qualified director may not be voted on the authorization.

388 SECTION 7. Section 79-4-8.55, M ssissippi Code of 1972, is
389 anmended as foll ows:

390 79-4-8.55. (a) A corporation may not indemify a director
391 under Section 79-4-8.51 unless authorized for a specific

392 proceeding after a determ nation has been nade that

393 indemification * * * is perm ssible because the director has net

394 the relevant standard of conduct set forth in Section 79-4-8.51.
395 (b) The determ nation shall be nmade:

396 (1) If there are two (2) or nore qualified directors,
397 by the board of directors by a mgjority vote of all the qualified

398 directors (a majority of whomshall for such purpose constitute a
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quorum), or by a majority of the nenbers of a commttee of two (2)
or nore qualified directors appointed by such a vote;
(2) By special |egal counsel:
(i) Selected in the manner prescribed in
subdi vision (1); or
(iit) If there are fewer than two (2) qualified

directors, selected by the board of directors (in which selection

directors who are not qualified directors may participate); or
(3) By the sharehol ders, but shares owned by or voted
under the control of a director who at the tinme is not * * * a
qualified director may not be voted on the determ nation.
(c) Authorization of indemification shall be made in the
same nmanner as the determnation that indemification is
perm ssi ble, except that if there are fewer than two (2) qualified

directors, or if the determnation is nade by special |egal

counsel, authorization of indemification shall be nmade by those
entitled * * * to select special |egal counsel under subsection
(b)(2)(ii).

SECTION 8. Section 79-4-8.60, M ssissippi Code of 1972, is

anended as foll ows:
79-4-8.60. In Sections 79-4-8.60 through 79-4-8.63 and
Section 79-4-8.70:

(1) "Director's conflicting interest transaction" * * *

neans * * * a transaction effected or proposed to be effected by

the corporation (or by an entity controlled by the

corporation) * * *:

(1) *** To which, at the relevant tine, the

director is a party; or

(i) * * * Respecting which, at the relevant tine,

the director had knowl edge and a material financial interest known

to the director; or

S. B. No. 2592 *SS26/R701.1*
06/ SS26/ R701. 1
PAGE 13



430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461

(i1i1) Respecting which, at the relevant tine, the

director knew that a rel ated person was a party or had a materi al

financial interest.

(2) "Control" (including the term"controlled by")

means (i) having the power, directly or indirectly, to elect or

renove a majority of the nenbers of the board of directors or

ot her governi ng body of an entity, whether through the ownership

of voting shares or interests, by contract, or otherw se, or (ii)

bei ng subject to a majority of the risk of loss fromthe entity's

activities or entitled to receive a majority of the entity's

resi dual returns.

(3) "Relevant tine" neans (i) the tinme at which

directors' actions respecting the transaction is taken in

conpliance wwth Section 79-4-8.62, or (ii) if the transaction is

not brought before the board of directors of the corporation (or

its conmmttee) for action under Section 79-4-8.62, at the tine the

corporation (or an entity controlled by the corporation) becones

legally obligated to consummate the transacti on.

(4) "Material financial interest” nmeans a financi al

interest in a transaction that * * * would reasonably be expected

to inpair the objectivity of the director's judgnment when

participating in action on the authorization of the transaction.

(5 "Related person" * * * means:

(i) The director's spouse * * *;

(i) Achild, stepchild, grandchild, parent,

st epparent, grandparent, sibling, * * * (or spouse of any thereof)

of the director or of the director's spouse;

(ti1) An individual living in the same hone as the
director; * * *

(iv) An entity (other than the corporation or an

entity controlled by the corporation) controlled by the director

or any person specified in this paragraph (5);
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462 (v) A donestic or foreign (A) business or

463 nonprofit corporation (other than the corporation or an entity

464 controlled by the corporation) of which the director is a

465 director, (B) unincorporated entity of which the director is a

466 general partner or a nenber of the governing body, or (O

467 individual, trust or estate for whomor of which the director is a

468 trustee, guardian, personal representative or |like fiduciary; or

469 (vi) A person that is, or an entity that is

470 controlled by, an enployer of the director.

471 (6) "Fair to the corporation" neans, for purposes of

472 Section 79-4-8.61(b)(3), that the transaction as a whol e was

473 beneficial to the corporation, taking into appropriate account

474 whether it was (i) fair in terns of the director's dealings with

475 the corporation, and (ii) conparable to what m ght have been

476 obtainable in an arns' |l ength transaction, given the consideration

477 paid or received by the corporation.

478 (7) "Required disclosure"” neans disclosure * * * of (i)

479 the existence and nature of the director's conflicting interest,

480 and (ii) all facts known to the director respecting the subject

481 matter of the transaction that a director free of such conflicting

482 interest would reasonably believe to be material in deciding

483 whether * * * to proceed with the transaction.

484  x * *

485 SECTION 9. Section 79-4-8.61, M ssissippi Code of 1972, is
486 anended as foll ows:

487 79-4-8.61. (a) A transaction effected or proposed to be

488 effected by the corporation or by an * * * entity controlled by

489 the corporation * * * may not be the subject of equitable relief,

490 or give rise to an award of damages or ot her sanctions against a

491 director of the corporation, in a proceeding by a sharehol der or

492 by or in the right of the corporation, on the ground that the

493 director * * * has an interest respecting the transaction, if it

494 is not a director's conflicting interest transaction.
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(b) A director's conflicting interest transaction may not be

the subject of equitable relief, * * * or give rise to an award of

damages or other sanctions against a director of the corporation,

in a proceeding by a shareholder or by or in the right of the

corporation on the ground that the director * * * has an interest

respecting the transaction, if:
(1) Directors' action respecting the transaction

was * * * taken in conpliance with Section 79-4-8.62 at any tine;

or

(2) Sharehol ders' action respecting the transaction

was * * * taken in conpliance with Section 79-4-8.63 at any tine;

or
(3) The transaction, judged according to the
circunstances at the relevant tine * * * s established to have
been fair to the corporation.
SECTI ON 10. Section 79-4-8.62, Mssissippi Code of 1972, is
amended as foll ows:

79-4-8.62. (a) Directors' action respecting a director's

conflicting interest transaction is effective for purposes of

Section 79-4-8.61(b)(1) if the transaction has been authorized by

the affirmative vote of a magjority (but no fewer than two (2)) of
the qualified directors * * * who voted on the transaction,

after * * * required disclosure by the conflicted director of

information * * * not already known by such qualified directors or

after nodified disclosure in conpliance with subsection (b),

provided that: * * *

(1) » * * The qualified directors have deliberated and

voted outside the presence of and without the participation by any

other director; and

(2) Were the action has been taken by a conmttee, al

menbers of the commttee were qualified directors, and either (i)

the commttee was conposed of all the qualified directors on the

board of directors, or (ii) the nmenbers of the conmttee were
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appointed by the affirmative vote of a majority of the qualified
directors on the board.

(b) Notw thstandi ng subsection (a), when a transaction is a

director's conflicting interest transaction only because a rel ated

person described in Section 79-4-8.60(5)(v) or (vi) is a party to

or has material financial interest in the transaction, the

conflicted director is not obligated to nake required discl osure

to the extent that the director reasonably believes that doing so

woul d violate a duty inposed under law, a |legally enforceable

obligation of confidentiality, or a professional ethics rule,

provided that the conflicted director discloses to the qualified

directors voting on the transaction:

(1) Al information required to be disclosed that is

not so violative;

(2) The existence and nature of the director's

conflicting interest * * *; and

(3) The nature of the conflicted director's duty not to

di scl ose the confidential information.

(c) A nmjority (but no fewer than two (2)) of all the
qualified directors on the board of directors, or on the
commttee, constitutes a quorum for purposes of action that
conplies with this section. * * *

(d) \Where directors' action under this section does not

satisfy a quorumor voting requirenent applicable to the

aut hori zation of the transaction by reason of the articles of

i ncorporation, the bylaws, or provision of |aw, independent action

to satisfy those authorization requirenents nust be taken by the

board of directors or a commttee, in which action directors who

are not qualified directors may parti ci pate.

SECTION 11. Section 79-4-8.63, Mssissippi Code of 1972, is
anended as foll ows:

79-4-8.63. (a) Shareholders' action respecting a director's

conflicting interest transaction is effective for purposes of
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Section 79-4-8.61(b)(2) if a mpjority of the votes * * * cast by
the holders of all qualified shares are in favor of the
transaction after (1) notice to sharehol ders describing the action

to be taken respecting the transaction, (2) provision to the

corporation of the information referred to in subsection (b), and

(3) comunication to the shareholders entitled to vote on the

transaction of the information that is the subject of required

di sclosure, to the extent the information is not known by them

(b) A director who has a conflicting interest respecting the

transaction shall, before the sharehol ders' vote, informthe

secretary or other officer or agent of the corporation authorized

to tabulate votes, in witing, of the nunber of shares that the

director knows are not qualified shares under subsection (c), and

the identity of the holders of those shares.

(c) For purposes of this section, (1) "hol der" neans, and

"hel d by" refers to shares held by, both a record sharehol der (as

defined in Section 79-4-13.01(7)) and a beneficial sharehol der (as

defined in Section 79-4-13.01(2)); and (2) "qualified shares"

means all shares entitled to be voted with respect to the * * *
transacti on except for shares that * * * the secretary (or other
of ficer or agent of the corporation authorized to tabul ate votes)

ei ther knows, or under subsection (b) is notified, are held by (A

a director who has a conflicting interest respecting the

transaction, or (B) a related person of the director (excluding a

person described in Section 79-4-8.60(5)(vi)).

(d) A mjority of the votes entitled to be cast by the

hol ders of all qualified shares constitutes a quorum for purposes

of conpliance with this section. Subject to the provisions of

subsection * * * (e), shareholders' action that otherw se conplies
with this section is not affected by the presence of holders, or

by the voting, of shares that are not qualified shares.

* * %
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(e) If a shareholders' vote does not conply with subsection

(a) solely because of a * * * director's failure to conply with

subsection (b), and if the director establishes that the

failure * * * was not intended * * * to influence and did not in

fact determ ne the outcone of the vote, the court may * * * take

such action respecting the transaction and the director, and nmay
gi ve such effect, if any, to the sharehol ders' vote, as the court
considers appropriate in the circunstances.

(f) \Were sharehol ders' action under this section does not

satisfy a quorumor voting requirenent applicable to the

aut hori zation of the transaction by reason of the articles of

i ncorporation, the bylaws or a provision of |aw, independent

action to satisfy those authorization requirenents nust be taken

by the sharehol ders, in which action shares that are not qualified

shares nmay partici pate.

SECTION 12. The follow ng shall be codified as Section
79-4-8.70, M ssissippi Code of 1972:

79-4-8.70. Business opportunities. (a) A director's taking

advantage, directly or indirectly, of a business opportunity may
not be the subject of equitable relief, or give rise to an award
of damages or other sanctions against the director, in a
proceeding by or in the right of the corporation on the ground
that such opportunity should have first been offered to the
corporation, if before becom ng |legally obligated respecting the
opportunity the director brings it to the attention of the

cor poration and:

(1) Action by qualified directors disclaimng the
corporation's interest in the opportunity is taken in conpliance
Wi th the procedures set forth in Section 79-4-8.62, as if the
deci si on bei ng made concerned a director's conflicting interest
transaction; or

(2) Sharehol ders' action disclaimng the corporation's

interest in the opportunity is taken in conpliance with the
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procedures set forth in Section 79-4-8.63, as if the decision
bei ng made concerned a director's conflicting interest
transacti on;

except that, rather than nmaking "required disclosure"” as defined
in Section 79-4-8.60, in each case the director shall have nade
prior disclosure to those acting on behalf of the corporation of
all material facts concerning the business opportunity that are
then known to the director.

(b) In any proceedi ng seeking equitable relief or other
remedi es based upon an all eged i nproper taking advantage of a
busi ness opportunity by a director, the fact that the director did
not enploy the procedure described in subsection (a) before taking
advant age of the opportunity shall not create an inference that
the opportunity should have been first presented to the
corporation or alter the burden of proof otherw se applicable to
establish that the director breached a duty to the corporation in
t he circunstances.

SECTI ON 13. Section 79-4-14.31, M ssissippi Code of 1972, is
amended as foll ows:

79-4-14.31. (a) Venue for a proceedi ng brought by any party
nanmed in Section 79-4-14.30 lies in the county where a
corporation's principal office (or, if none in this state, its
registered office) is or was |ast | ocated.

(b) It is not necessary to nake sharehol ders parties to a
proceedi ng to dissolve a corporation unless relief is sought
agai nst them i ndividually.

(c) A court in a proceeding brought to dissolve a
corporation may issue injunctions, appoint a receiver or custodian
pendente lite with all powers and duties the court directs, take
other action required to preserve the corporate assets wherever
| ocated, and carry on the business of the corporation until a ful

hearing can be hel d.

S. B. No. 2592 *SS26/R701.1*
06/ SS26/ R701. 1
PAGE 20



658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673
674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690

(d) Wthin ten (10) days of the comrencenent of a proceeding
under Section 79-4-14.30(2) to dissolve a corporation that is not

a public corporation, the corporation shall send to al

sharehol ders, other than the petitioner, a notice stating that the
sharehol ders are entitled to avoid the dissolution of the
corporation by electing to purchase the petitioner's shares under
Section 79-4-14.34 and acconpani ed by a copy of Section
79-4-14. 34.

SECTI ON 14. Section 79-4-14.34, M ssissippi Code of 1972, is
amended as foll ows:

79-4-14.34. (a) In a proceeding under Section 79-4-14.30(2)

to dissolve a corporation that is not a public corporation, the

corporation may elect or, if it fails to elect, one or nore
sharehol ders nmay el ect to purchase all shares owned by the
petitioning shareholder at the fair value of the shares. An

el ection pursuant to this section shall be irrevocable unless the
court determnes that it is equitable to set aside or nodify the
el ection.

(b) An election to purchase pursuant to this section may be
filed with the court at any time within ninety (90) days after the
filing of the petition under Section 79-4-14.30(2) or at such
| ater time as the court in its discretion may allow. |If the
el ection to purchase is filed by one or nore sharehol ders, the
corporation shall, within ten (10) days thereafter, give witten
notice to all sharehol ders, other than the petitioner. The notice
nmust state the name and nunber of shares owned by the petitioner
and the nane and nunber of shares owned by each el ecting
shar ehol der and nust advise the recipients of their right to join
in the election to purchase shares in accordance with this
section. Shareholders who wish to participate nust file notice of
their intention to join in the purchase no later than thirty (30)
days after the effective date of the notice to them Al

shar ehol ders who have filed an election or notice of their
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intention to participate in the election to purchase thereby
becone parties to the proceeding and shall participate in the
purchase in proportion to their ownership of shares as of the date
the first election was filed, unless they otherw se agree or the
court otherw se directs. After an election has been filed by the
corporation or one or nore sharehol ders, the proceedi ng under
Section 79-4-14.30(2) may not be discontinued or settled, nor may
the petitioning sharehol der sell or otherw se dispose of his
shares, unless the court determnes that it would be equitable to
the corporation and the sharehol ders, other than the petitioner,
to permt such discontinuance, settlenent, sale or other

di sposition.

(c) If, within sixty (60) days of the filing of the first
el ection, the parties reach agreenent as to the fair val ue and
terms of purchase of the petitioner's shares, the court shal
enter an order directing the purchase of petitioner's shares upon
the terns and conditions agreed to by the parties.

(d) If the parties are unable to reach an agreenent as
provided for in subsection (c), the court, upon application of any
party, shall stay the Section 79-4-14.30(2) proceedings and
determ ne the fair value of the petitioner's shares as of the day
before the date on which the petition under Section 79-4-14.30(2)
was filed or as of such other date as the court deens appropriate
under the circunstances.

(e) Upon determning the fair value of the shares, the court
shall enter an order directing the purchase upon such terns and
conditions as the court deens appropriate, which may include
paynment of the purchase price in installnents, where necessary in
the interests of equity, provision for security to assure paynent
of the purchase price and any additional costs, fees and expenses
as may have been awarded, and, if the shares are to be purchased
by sharehol ders, the allocation of shares anong them |In

all ocating petitioner's shares anong hol ders of different classes
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of shares, the court should attenpt to preserve the existing
distribution of voting rights anong holders of different classes
i nsofar as practicable and may direct that holders of a specific
class or classes shall not participate in the purchase. |Interest
may be allowed at the rate and fromthe date determ ned by the
court to be equitable, but if the court finds that the refusal of
the petitioning sharehol der to accept an offer of paynent was
arbitrary or otherwise not in good faith, no interest shall be
allowed. If the court finds that the petitioning sharehol der had
probabl e grounds for relief under * * * Section 79-4-14.30(2)(ii)
or (iv), it may award to the petitioning sharehol der reasonabl e

fees and expenses of counsel and of any experts enpl oyed by him

(f) Upon entry of an order under subsection (c) or (e), the

court shall dismss the petition to dissolve the corporation under
Section 79-4-14.30, and the petitioning sharehol der shall no

| onger have any rights or status as a sharehol der of the
corporation, except the right to receive the anobunts awarded to
him by the order of the court which shall be enforceable in the
sanme manner as any other judgnent.

(g) The purchase ordered pursuant to subsection (e) shall be
made within ten (10) days after the date the order becones fina
unl ess before that tinme the corporation files with the court a
notice of its intention to adopt articles of dissolution pursuant
to Sections 79-4-14.02 and 79-4-14.03, which articles nust then be
adopted and filed within fifty (50) days thereafter. Upon filing
of such articles of dissolution, the corporation shall be
di ssolved in accordance wth the provisions of Sections 79-4-14.05
t hrough 79-4-14.07 and the order entered pursuant to subsection
(e) shall no longer be of any force or effect, except that the
court may award the petitioning sharehol der reasonable fees and
expenses in accordance with the provisions of the |ast sentence of
subsection (e) and the petitioner may continue to pursue any

clains previously asserted on behalf of the corporation.
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(h) Any paynent by the corporation pursuant to an order

under subsection (c) or (e), other than an award of fees and

expenses pursuant to subsection (e), is subject to the provisions
of Section 79-4-6.40.

(i) Nothing contained in this section shall dimnish the
i nherent equity powers of the court to fashion alternative
remedies to judicial dissolution.

SECTION 15. This act shall take effect and be in force from

and after July 1, 2006.
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