M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Senator(s) Mettetal, Burton, Chaney To: Judiciary, Division B

SENATE BI LL NO. 2577

1 AN ACT TO AMEND SECTI ON 97-35-9, M SSI SSI PPI CODE OF 1972, TO

2 REVISE THE OFFENSE OF NO SE DI STURBANCE; AND FOR RELATED PURPOSES.

3 BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :

4 SECTION 1. Section 97-35-9, M ssissippi Code of 1972, is

5 anended as follows:

6 97-35-9. (1) A person who willfully disturbs the peace of

7 any famly or person by an expl osion of gunpowder or other

8 explosive substance, or by |oud or unusual noise, or by any

9 tumul tuous or offensive conduct, shall be punished by fine or

10 inprisonnent, or both; the fine not to exceed One Hundred Dol |l ars

11 (%$100.00), and the inprisonment not to exceed six (6) nmonths in

12 the county jail.

13 (2) As used in this section, the foll ow ng words and terns

14 shall have the nmeani ngs ascribed unless the context clearly

15 requires otherw se:

16 (a) "A-weighted sound |l evel"” neans the sound pressure

17 level in decibels as neasured on a sound | evel neter using the

18 A-weighting network.

19 (b) "Daytinme" or "evening" nmean the hours between siXx

20 o'clock a.m and eleven o' clock p.m

21 (c) "lnpulsive sound" neans sound of short duration,

22 usually less than one (1) second, with an abrupt onset and rapid

23 decay. Exanples of sources of inpulsive sound include expl osions,

24 drop forge inpacts and the discharge of firearns.

25 (d) "Leqg" nmeans an average neasure of continuous noi se

26 that has the equival ent acoustic energy of the fluctuating signal

27 over the sanme tinme period. The tine period of nonitoring will be
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conti nuous over any two (2) hours and will use the A-weighting

network reported in decibel units.

(e) "N ghttinme" neans the hours between el even o' cl ock

p.m and six o' clock a.m

(f) "Noise nuisance" neans any loud, irritating, vexing

or disturbing sound originating froma nearby property under

separate ownership which causes injury, disconfort or distress of

a person of reasonabl e nervous sensibilities.

(g) "Sound |l evel" neans the wei ghted sound pressure

| evel obtained by the use of a sound | evel neter and frequency

wei ghting network such as A, B or C as specified in Anrerican

Nati onal Standards Institute specifications for sound | evel neters

(ANSI S1.4-1971). |If the frequency wei ghting enpl oyed is not

i ndi cated, the A-weighting shall apply.

(h) "Sound |l evel neter" neans an instrunent which

i ncludes a m crophone, anplifier, RVS detector, integrator or tine

aver ages, output neter and wei ghting network used to nmeasure sound

pressure | evels.

(3) (a) The follow ng acts, anong ot hers not hereinafter

enunerated, are declared to be "noi se nui sances,” and are unl awf ul

and in violation of the provisions of this section when such acts

are done or acconplished or carried on in such a manner, or with

such volune, intensity or with continued duration, so as to annoy,

to distress, or to disturb the quiet, confort or repose of any

person of reasonable nervous sensibilities within the vicinity or

hearing thereof, or so as to endanger or injure the safety or

health of hunans or aninals, or so as to interfere with the

physi cal well-being of humans or animals, or so as to endanger or

injure personal or real property:

(i) The playing or permtting or causing the

pl ayi ng of any radi o, television, phonograph, drum boom box,

j ukebox, ni ckel odeon, nusical instrunent, sound anplifier or

simlar device which produces, reproduces or anplifies sound.
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(ii) Any loud or vociferous | anguage or any

soliciting for, or description of, any anusenent house, noving

pi cture theater, or other |like place of anusenent, or for the

performance therein, in the entrance thereto, the foyer or | obby

thereof, or on the sidewal ks adj oini ng the sane.

(iii) The keeping of any animal, fow or bird,

whi ch makes frequent or |ong, continued noise.

(iv) The continued or frequent soundi ng of any

horn or other signal device on any autonobile or vehicle,

not orcycle, bus or other vehicle, except as a danger signal.

(v) The discharge into the open air of the exhaust

of any steam engine, stationary internal conbustion engine,

aut onobil e, notorcycle, or other notor vehicle or boat, except

through a nmuffler or other device which prevents | oud or explosive

noi ses therefrom

(vi) The erection, including construction,

excavation, denolition, alteration or repair work, or the

permtting or causing thereof, of any building or other structure,

or the operation or the permtting or causing the operation of any

tool s or equi pnent used in construction, excavation, drilling,

denolition, alteration or repair work:

1. Oher than during the dayti ne on weekdays; or

2. At any tinme such that the sound | evel at

or across a real property boundary exceeds 80dBA.

3. This section shall not apply in cases of

urgent necessity in the interest of public safety, or in cases of

public conveni ence, including city-sponsored or co-sponsored

fi estas, parades and public events.

(vii) The crying, calling or shouting, in person

or by a nechanical device, or the use of any whistle, rattle,

bell, gong, clapper, hamrer, drum horn, |oudspeaker or phonograph

with or without an anplifier, hand organ or other devices or

instrunents, nusical or otherwi se, for the purpose of advertising
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any candi dates for elective office, any goods, wares or

nmer chandi se, or for the purpose of attracting attention to or

inviting persons to any political rally, neeting or gathering, to

any place of anusenent, to any performance or show, or to any

busi ness or activity what soever.

(viii) The raucous shouting, whistling, yelling,

si ngi ng, hooting or crying of peddlers, hawkers, vendors or any

ot her persons.

(ix) The making of noise which exceeds sixty-three

(63) decibels on residential zoned property when neasured from

property under separate ownershi p.

(x) The making of noise which exceeds seventy (70)

deci bel s on conmmerci al zoned property when neasured from property

under separate ownership.

(xi) The making of noise which exceeds seventy-two

(72) decibels on industrial zoned property when neasured from

property under separate ownershi p.

(b) The provisions of this section shall not apply to:

(i) The em ssion of sound for the purpose of

alerting persons to an energency; or

(i1) Sound produced by energency vehicles; or

(i1i1) Sound produced by a vehicle notor while the

vehicle is noving on a public right-of-way, public waterway,

airport runway or railway;, or

(iv) Sound produced by any governnental body in

t he performance of a governnental function; or

(v) Sound generated at a schedul ed stadi um event;

by parade spectators and partici pants on the parade route during a

permtted parade; by outdoor celebration participants sponsored or

co-sponsored by the city for the general welfare of the public; by

patrons and partici pants using cannons and gunfire during

hi storical battle reenactnments for which a pyrotechnic permt has

been obtai ned and the expl osi ves have been inspected and approved
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by the fire marshal; by pyrotechnic displays that are inspected

and approved by the fire marshal.

(c) The persons responsible for violations of this

article are identified as foll ows:

(i) At private residences, any adult resident

present at the tinme of the offense, and any adult guest or adult

trespasser with the ability to control the | evel of noise at the

tinme of the offense when no adult resident is present at the tine

of the offense.

(ii) At business |ocations, any business owner,

operator, nanager, enployee in charge, and all persons in control

or in possession of the noise nui sance generating instrunent or

property at the tinme of the offense.

(iii1) At any location with an unattended noi se

nui sance produci ng machi ne, device, instrunent, child, aninmal or

conbi nati on of sane, any person who | eaves unattended any nachi ne,

instrunent, device, child, animal, or any conbi nati on of sane,

whi ch thereafter commences producing noise in violation of this

article.

(d) Peace officers are hereby authorized to apply to

any magi strate for an adm ni strative search warrant for the

purpose of entering private property to investigate and identify

noi se nui sance produci ng devi ces, nmachines, instrunments or

objects. Such identified property may be seized to summarily

abate the noi se nui sance if:

(i) A person who is cited for the subject noise

vi ol ati on has been convicted of a violation of any provision of

this article within the preceding twelve (12) nonths, or has been

decl ared to be an "habitual noi se nui sance violator" within the

precedi ng twenty-four (24) nonths; or

(ii) The location of the noise nui sance has been

decl ared an habitual noi se nui sance source after appropriate

notice to the real property owner or person in possession of the
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subj ect noi se-source real property of a hearing to be held for the

pur pose of hearing evidence and determ ni ng whether the subject

location is in fact an "habitual noise nui sance source.” Upon

finding a |l ocation to be an "habitual noi se nui sance source," the

noi se producing property shall be imedi ately seized at the tine

of any subsequent viol ati ons whether or not there is a previous

noi se nui sance convi ction associated with the | ocation.

Such sei zures shall be for the purpose of assuring continued

cessation of the noise nuisance after the departure of the peace

officers by securing the instrunentality of the noi se nui sance

tenporarily. The noise produci ng device, nmachine, instrunent or

obj ect shall be returned to the owner or person proving the right

of possession, or to his authorized agent, not sooner than

twenty-four (24) hours after seizure. Any disputed ownership or

ri ght of possession shall be resolved in a court of conpetent

jurisdiction. Seizure of noise nuisance producing property shal

be acconplished in addition to and not in |ieu of nunicipal court

prosecution or a civil suit for injunctive relief and civil

penal ti es.

(e) Upon the determi nation that any aninal or animals

have produced noise on two (2) occasions of a nature and intensity

that violates the standards established by this section, the

conti nui ng noi se nui sance nmay be summarily abated by seizure and

i npoundnent until the owner or person fromwhomthe ani mal was

sei zed provides witten consent of another person to provide

shelter and care for the animal or animals in a fenced property

not |l ess than two hundred (200) feet from any nei ghboring

residential structure, or until the tenth day of inpoundnent.

Said animals shall be destroyed if not reclainmed on or before the

ten (10) days of inpoundnent.

(f) After producing noise neasured at decibels in

excess of the maximumallow by this article on three (3) separate

days within a twel ve-nonth period, the noi se producer may be
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notified of a court hearing for the purpose of introducing

evi dence so that the court may determ ne whether the cited noise

producer is an "habitual noi se nui sance producer."

(g) After the production of noise in excess of that

allowed by this section by anyone at the sane address or property

| ocation on three (3) separate days within a twel ve-nonth period,

the owner or | essee or person in possession shall be given notice

of a hearing for the purpose of introducing evidence so that the

court can determ ne whether the location is an "habi tual noi se

nui sance source."

(h) If a determnation is nade that the noi se producer

is an "habi tual noise nuisance producer” or that the location is

an "habi tual noi se nui sance source,"” the noi se producing

i nstrunment, equi pnment or other noise producing itemused by the

habi t ual noi se nui sance producer nay be immedi ately seized at the

time of a subsequent deci bel neasurenent in excess of that all owed

by this section. At the time of such seizure, a witten notice of

the right to an i nmedi ate hearing before a court shall be issued

to the habitual noise producer or owner or person in possession of

t he habi tual noi se nui sance source. The hearing shall be for the

purpose of determining if a noise nuisance actually occurred and

to voi ce any conpl ai nts about the manner of the seizure. |If the

noi se produced is determned not to constitute a noi se nui sance,

the subject property shall be imedi ately delivered over the

person fromwhomit was seized.

(4) Any person who violates any portion of this section is

guilty of a m sdeneanor and shall upon conviction be subject to a

fine of not less than Thirty-five Dollars ($35.00) nor nore than

Two Thousand Dol | ars ($2,000.00). For the second or subsequent

conviction within a twelve-nonth period, said person shall be

fined not |ess than Seventy Dollars ($70.00) nor nore than Two

Thousand Dol | ars ($2, 000. 00).
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(5) (a) Al territory enbraced within a distance of two

hundred fifty (250) feet of the real property upon which is

situated any public or private school or institution of |earning

is hereby declared to be a "Quiet Zone" during the period of tine

the schools and institutions of |learning are in session.

(b) Al territory enbraced within a distance of two

hundred fifty (250) feet of the real property upon which is

situated any hospital, sanitariumor other like institution for

the treatnment of sick persons, public and private, shall be held

to be, and are declared to be "Qui et Zones."

(c) The making, causing or creating, or permtting or

allowing to be made, caused or created, any |oud, vexing,

irritating or disturbing noise which interferes with the

operations or workings of any school, or other institution of

| earning, public or private, or hospital, sanitariumor other |ike

institution for the treatnent of sick persons, public or private,

situated within an area designated as a "Quiet Zone" is hereby

declared to be a "noise nuisance,"” unlawful and prohibited.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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