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Senat or (s) Robertson To:  Finance

SENATE BI LL NO. 2449

AN ACT TO AMEND SECTI ON 27-65-5, M SSI SSI PPI CODE OF 1972, TO
PROVI DE THAT "WHOLESALE SALES' UNDER THE SALES TAX LAW APPLY TO
SALES OF BOXES, CRATES, CARTONS, CANS, BOITLES AND OTHER PACKAG NG
MATERI ALS TO A RETAI LER OR RETAI L CUSTOM PROCESSOR FOR USE AS A
CONTAI NER TO ACCOMPANY GOODS SOLD BY THE RETAI LER OR CUSTOM
PROCESSOR, WHERE OMNERSHI P, RATHER THAN PCSSESSI ON, OF THE BOXES,
CRATES, CARTONS, CANS, BOTTLES AND OTHER PACKAG NG MATERI ALS
PASSES TO THE CUSTOMER AT THE TI ME OF SALE; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-65-5, M ssissippi Code of 1972, is
amended as foll ows:

27-65-5. "Wol esaler,” "jobber"™ or "distributor” means a
person doing a regularly organi zed whol esal e or jobbing business,
known to the trade as such, and selling to licensed retail dealers
or other wholesalers for resale in the regular course of business.
This classification has no bearing on rates of tax due under this
chapter, each sale or part of sales being taxable or exenpt
dependi ng upon the class in which it falls.

"Whol esal e sal es” shall apply to:

(1) A sale of tangi ble personal property taxable under
Sections 27-65-17 and 27-65-25 for resale in the regular line of
busi ness, when made in good faith to a retailer regularly selling
or renting that property and when said dealer is |icensed under
Section 27-65-27 of this chapter if located in this state.

A sal e of a service taxable under Section 27-65-23 for resale
in the regular line of business, when nade to a regular dealer in
t hat service and when said dealer is |icensed under Section

27-65-27 of this chapter if located in this state, or a charge for
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cust om processi ng rendered upon nerchandi se for resale or rental
by a dealer |licensed under Section 27-65-27.

A sal e of tel ecommuni cations services taxable under Section
27-65-19 for resale in the regular course of business, when nmade
to a regular tel econmunications provider of such service and such
provider is the holder of a permt issued under Section 27-65-27
and is located in this state or is providing tel econmuni cations
services in this state.

"Whol esal e sal e" shall not include a transacti on whereby
property is delivered to and collection for sane is nade from a
person that will consume the property rather than resell it even
though the billing is to a retailer.

Provi ded, however, that when a taxpayer sells nerchandi se and
has paid a rate equal to the retail rate of tax on the purchase
price to a wholesaler, the taxpayer nmay take credit for the tax
paid to the whol esaler fromthe tax due on the sale of the
nmer chandi se specifically included in his return to the
conmi ssi oner.

(2) A sale of tangible personal property (except sand
or gravel when sold by the producer thereof) or service which is
to becone a conponent part of a structure or inprovenent erected,
constructed, repaired, or nade only when such sale is made to a
contractor taxable under Section 27-65-21 of this chapter on the
contract in which the conponent materials are to be used; and only
when the contractor holds a material purchase certificate as
requi red by Section 27-65-21 of this chapter.

(3) A sale of boxes, crates, cartons, cans, bottles and
ot her packaging materials to a retailer or retail custom processor
for use as a container to acconpany goods or services sold by said
retailer or custom processor where ownership thereof will pass to
the custonmer at the tinme of sale of the goods or services

cont ai ned t her ein.
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(4) The value of soft drinks and syrup withdrawn from
t he business by a manufacturer for sale at retail and food or
drink withdrawn by a manufacturer or whol esaler to be sold through
full service vendi ng machi nes for human consunpti on.

The quantity of property or services sold or the price at
which sold is inmaterial in determ ning whether or not a sale is
at whol esale. Sales may be classed as whol esal e, or exenpt, only
if evidenced by proper and adequate records and invoices to
substantiate the whol esale rate or exenption fromthe tax on each
i ndi vi dual sal e.

The substantiation of the whol esal e sal es nust be by an
invoice clearly indicating the date, the nane and address of the
vendor and vendee, the itens sold and the price thereof. Such
proof of whol esal e sales shall be filed in chronol ogi cal order and
thus preserved for a period of three (3) years fromthe date of
sale. These records shall be subject to inspection by the
conmm ssioner and his agents, at their discretion, for the
verification of returns filed by either the wholesaler or his
cust oners.

The substantiation of an exenpt sale nust be by an invoice
containing the sane information as required for the whol esal e
sales. This requirenment shall apply equally to a retail er making
whol esal e or exenpt sales.

Any failure to conply with all the above requirenents shal
subject the violator to the retail rate of tax on all such
vi ol ati ons.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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