M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

Senator (s) Thanes, Albritton, Brown, To: Fees, Salaries and

Burton, O arke, Cuevas, Davis, Dearing, Admi ni stration
Doxey, Jackson (15th), King, Lee (47th),
Little, Pickering, Posey, Ross, Will ey,

Kirby, Wite
SENATE BILL NO 2433
1 AN ACT TO AMEND SECTION 31-5-17, M SSISSIPPI CODE OF 1972, TO
2 REQU RE LABOR USED ON PUBLI C WORKS TO BE PERFORVED BY WORKMEN AND
3 LABORERS WHO ARE LEGAL CI Tl ZENS OF THE UNI TED STATES OR LEGAL
4 ALIENS; TO AMEND SECTI ON 31-5-19, M SSI SSI PPI CODE OF 1972, TO
5 REQUI RE PUBLI C WORK CONTRACTS TO | NCLUDE A PROVI SI ON REQUI RI NG THE
6 CONTRACTOR TO BE | N COVPLI ANCE W TH FEDERAL AND STATE LAWS; TO
7 AMEND SECTI ON 31-5-21, M SSISSI PPI CODE OF 1972, TO REVI SE THE
8 PENALTY FOR VI OLATI NG SUCH LABOR REQUI REMENTS ON PUBLI C WORKS; TO
9 CREATE A NEW CODE SECTI ON TO REQUI RE LABOR USED UNDER PUBLI C
10 CONTRACTS OF ANY KIND TO BE PERFORVED BY WORKMEN AND LABORERS WHO
11 ARE LEGAL CITI ZENS OF THE UNI TED STATES OR LEGAL ALI ENS; TO AMEND
12 SECTIONS 31-7-9, 25-9-120 AND 25-53-5, M SSI SSI PPI CODE OF 1972,
13 TO REQUI RE CERTAI N AGENCI ES TO ADOPT RULES AND REGULATI ONS TO
14 CARRY QUT THE PURPCSES OF THI S ACT; AND FOR RELATED PURPCSES.
15 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
16 SECTION 1. Section 31-5-17, M ssissippi Code of 1972, is
17 amended as foll ows:
18 31-5-17. Every public officer, contractor, superintendent or
19 agent engaged in or in charge of the construction of any state or
20 public building or public work of any kind for the State of
21 Mssissippi or for any board, city comm ssion, governnental agency
22 or municipality of the State of M ssissippi shall enploy only
23 worknen and | aborers who are legal citizens of the United States
24 of Anerica or are legal aliens. For purposes of this section, a
25 legal alien is an individual who was lawfully admtted at the tine
26 such services were perfornmed, was |lawfully present for purposes of
27 perform ng such services, or was permanently residing in the
28 United States under color of law at the tine such services were
29 perforned (including an alien who was lawfully present in the
30 United States as a result of the application of Section 207, 208
31 or 212(d)(5) of the Imm gration and Nationality Act.
32 SECTION 2. Section 31-5-19, M ssissippi Code of 1972, is
33 anended as follows:
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31-5-19. Al contracts entered into by agenci es and

institutions of the State of M ssissippi, or any of its political

subdi vi si ons, shall include a provision requiring the contractor

to be in conpliance during the termof the contract with al

federal and state laws, including, but not limted to, Section

31-5-17. Failure to conply with such provision shall be grounds

for cancellation by the agencies and institutions of the State of

M ssissippi, or any of its political subdivisions, of all

contracts held with the contractor. In addition to the

cancell ation of the contract, the contractor shall be |liable for

any additional costs incurred by the agencies and institutions of

the State of M ssissippi, or any of its political subdivisions,

because of the cancell ation.

SECTION 3. Section 31-5-21, M ssissippi Code of 1972, is
amended as foll ows:

31-5-21. Any contractor, public officer, superintendent,
agent or person in charge of such work, who shall violate any of
the provisions of Section 31-5-17, shall be |iable upon conviction
before a court of conpetent jurisdiction to a fine of not nore
than One Hundred Dol l ars ($100.00) or to inprisonnment of not nore
than sixty (60) days, or both, at the discretion of the court; and
every day's enpl oynent of each workman or |aborer in such
violation shall constitute a separate offense.

However, if the contract for such work includes the provision

requi red by Section 31-5-19 and the public officer nmakes a

reasonable effort to ensure conpliance wth that provision, the

public officer shall not be subject to the fine or inprisonnent.

SECTION 4. (1) Any public officer, contractor,

superi ntendent or agent engaged in or in charge of contracts of
any kind for the State of M ssissippi or for any board, city

conmm ssi on, governnental agency or nunicipality of the State of
M ssi ssi ppi shall enploy only worknen and | aborers who are | egal

citizens of the United States of America or are legal aliens. For

S. B. No. 2433 *SS02/R528.1*
06/ SS02/ R528. 1
PAGE 2



67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

purposes of this section, a legal alien is an individual who was
lawfully admtted at the tinme such services were perforned, was

|l awful |y present for purposes of perform ng such services, or was
permanently residing in the United States under color of |aw at
the time such services were performed (including an alien who was
lawfully present in the United States as a result of the
application of Section 207, 208 or 212(d)(5) of the Inmm gration
and Nationality Act). In cases where the work is being lawfully
conducted outside the United States of America, the utilization of
wor knmen and | aborers shall be in strict conpliance with the |aws
of the country in which the work i s conducted.

(2) Al contracts entered into by agencies and institutions
of the State of M ssissippi, or any of its political subdivisions,
shall include a provision requiring the contractor to be in
conpliance during the termof the contract with all federal and
state laws, including, but not limted to, subsection (1) of this
section. Failure to conply with such provision shall be grounds
for cancellation by the agencies and institutions of the State of
M ssissippi, or any of its political subdivisions, of all
contracts held with the contractor. |In addition to the
cancel lation of the contract, the contractor shall be liable for
any additional costs incurred by the agencies and institutions of
the State of M ssissippi, or any of its political subdivisions,
because of the cancell ation.

SECTION 5. Section 31-7-9, M ssissippi Code of 1972, is
amended as fol |l ows:

31-7-9. (1) (a) The Ofice of Purchasing and Travel shal
adopt purchasi ng regul ati ons governi ng the purchase by any agency
of any commodity or commobdities and establishing standards and
specifications for a commodity or commpdities and the maximumfair
prices of a compbdity or commodities, subject to the approval of
the Public Procurenent Review Board. It shall have the power to

anmend, add to or elimnate purchasing regul ations. The adoption
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of , anmendnent, addition to or elimnation of purchasing
regul ati ons shall be based upon a determ nation by the Ofice of
Purchasing and Travel with the approval of the Public Procurenent
Revi ew Board, that such action is reasonable and practicable and
advant ageous to pronote efficiency and econony in the purchase of
commodities by the agencies of the state. Upon the adoption of
any purchasing regul ation, or an anendnent, addition or
elimnation therein, copies of same shall be furnished to the
State Auditor and to all agencies affected thereby. Thereafter,
and except as otherwi se may be provided in subsection (2) of this
section, no agency of the state shall purchase any comodities
covered by existing purchasing regulations unless such commodities
be in conformty wth the standards and specifications set forth
in the purchasing regulations and unl ess the price thereof does
not exceed the maxi mumfair price established by such purchasing
regul ations. The said Ofice of Purchasing and Travel shal
furnish to any county or municipality or other |ocal public agency
of the state requesting sane, copies of purchasing regul ations
adopted by the Ofice of Purchasing and Travel and any anendnents,
changes or elimnations of same that may be nmade fromtine to
tinme.
(b) The Ofice of Purchasing and Travel may adopt

pur chasi ng regul ati ons governing the use of credit cards,
procurenent cards and purchasing cl ub nenbership cards to be used
by state agencies, governing authorities of counties and
muni ci palities and the Chickasawhay Natural Gas District. Use of
the cards shall be in strict conpliance wth the regul ations
promul gated by the office. Any anounts due on the cards shal
incur interest charges as set forth in Section 31-7-305 and shal
not be considered debt.

(2) The Ofice of Purchasing and Travel shall adopt, subject
to the approval of the Public Procurenent Review Board, purchasing

regul ati ons governing the purchase of unmarked vehicles to be used
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by the Bureau of Narcotics and Departnent of Public Safety in
official investigations pursuant to Section 25-1-87. Such
regul ati ons shall ensure that purchases of such vehicles shall be
at a fair price and shall take into consideration the peculiar
needs of the Bureau of Narcotics and Departnment of Public Safety
i n undercover operations.

(3) The Ofice of Purchasing and Travel shall adopt, subject
to the approval of the Public Procurenent Review Board,
regul ati ons governing the certification process for certified
purchasi ng offices. Such regulations shall require entities
desiring to be classified as certified purchasing offices to
subm t applications and applicabl e docunents on an annual basis,
at which tine the Ofice of Purchasing and Travel may provide the
governing entity with a certification valid for one (1) year from
t he date of issuance.

(4) The Ofice of Purchasing and Travel shall adopt rul es

and regulations to carry out the purposes of Section 4 of Senate

Bill No. 2433, 2006 Regul ar Sessi on.

SECTION 6. Section 25-9-120, M ssissippi Code of 1972, is
amended as foll ows:

25-9-120. (1) Contract personnel, whether classified as
contract workers or independent contractors shall not be deened
state service or nonstate service enployees of the State of
M ssi ssi ppi, and shall not be eligible to participate in the
Publ i c Enpl oyees' Retirenent System or the state enpl oyee health
pl an, nor be allowed credit for personal and sick | eave and ot her
| eave benefits as enpl oyees of the State of M ssissippi,
not wi t hst andi ng Sections 25-3-91 through 25-3-101; 25-9-101
t hrough 25-9-151; 25-11-1 through 25-11-126; 25-11-128 through
25-11-131; 25-15-1 through 25-15-23 and for the purpose set forth
herein. Contract workers, i.e., contract personnel who do not
neet the criteria of independent contractors, shall be subject to

the provisions of Section 25-11-127.

S. B. No. 2433 *SS02/R528.1*
06/ SS02/ R528. 1
PAGE 5



166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198

(2) There is hereby created the Personal Service Contract
Revi ew Board, which shall be conposed of the State Personnel
Director, the Executive Director of the Departnent of Finance and
Adm ni stration, or his designee, the Conm ssioner of Corrections,
or his designee, the Executive Director of the M ssissipp
Department of WIldlife and Fisheries, or his designee, and the
Executive Director of the Departnent of Environnmental Quality, or
hi s designee. The State Personnel D rector shall be chairmn and
shal | preside over the neetings of the board. The board shal
annual ly el ect a vice chairman, who shall serve in the absence of
the chairman. No business shall be transacted, including adoption
of rules of procedure, w thout the presence of a quorum of the
board. Three (3) nenbers shall be a quorum No action shall be
valid unl ess approved by the chairman and two (2) other of those
nmenbers present and voting, entered upon the m nutes of the board
and signed by the chairman. Necessary clerical and adm nistrative
support for the board shall be provided by the State Personnel
Board. M nutes shall be kept of the proceedi ngs of each neeting,
copies of which shall be filed on a nonthly basis with the
Legi sl ative Budget O fi ce.

(3) The Personal Service Contract Review Board shall have
the foll ow ng powers and responsibilities:

(a) Promulgate rules and regul ati ons governing the

solicitation and sel ection of contractual services personnel
i ncl udi ng personal and professional services contracts for any
formof consulting, policy analysis, public relations, marketing,
public affairs, |egislative advocacy services or any other
contract that the board deens appropriate for oversight, with the
exception of any personal service contracts entered into for
conputer or information technol ogy-rel ated services governed by
the M ssissippi Departnent of Information Technol ogy Services, any
personal service contracts entered into by the M ssissipp

Departnent of Transportation, and any contract for attorney,
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accountant, auditor, physician, dentist, architect, engineer,
veterinarian and utility rate expert services. Any such rules and
regul ati ons shall provide for maintaining continuous internal

audit covering the activities of such agency affecting its revenue
and expenditures as required under Section 7-7-3(6)(d),

M ssi ssi ppi Code of 1972;

(b) Approve all personal and professional services
contracts involving the expenditures of funds in excess of One
Hundr ed Thousand Dol | ars ($100, 000. 00);

(c) Develop standards with respect to contractual
servi ces personnel which require invitations for public bid,
requests for proposals, record keeping and financi al
responsibility of contractors. The Personal Service Contract
Revi ew Board may, in its discretion, require the agency invol ved
to advertise such contract for public bid, and may reserve the
right to reject any or all bids;

(d) Prescribe certain circunstances whereby agency
heads may enter into contracts for personal and professional
services without receiving prior approval fromthe Personal
Servi ce Contract Review Board. The Personal Service Contract
Revi ew Board may establish a pre-approved |ist of providers of
various personal and professional services for set prices with
whi ch state agencies may contract w thout bidding or prior
approval fromthe board;

(e) To provide standards for the issuance of requests
for proposals, the evaluation of proposals received, consideration
of costs and quality of services proposed, contract negotiations,
the adm nistrative nonitoring of contract performance by the
agency and successful steps in termnating a contract;

(f) To present recomendations for governnental
privatization and to evaluate privatization proposals submtted by

any state agency;
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(g) To authorize personal and professional service
contracts to be effective for nore than one (1) year provided a
funding condition is included in any such nmultiple year contract,
except the State Board of Education, which shall have the
authority to enter into contractual agreenents for student
assessnent for a period up to ten (10) years. The State Board of
Education shall procure these services in accordance wth the
Personal Service Contract Review Board procurenent regul ations;

(h) To request the State Auditor to conduct a
performance audit on any personal or professional service
contract;

(i) Prepare an annual report to the Legislature
concerning the issuance of personal service contracts during the
previ ous year, collecting any necessary information fromstate
agencies in making such report.

(4) No nenber of the Personal Service Contract Review Board
shall use his official authority or influence to coerce, by threat
of discharge from enpl oynent, or otherw se, the purchase of
comodities or the contracting for personal or professional
servi ces under this section.

(5) The Personal Service Contract Review Board shall adopt

rules and regulations to carry out the purposes of Section 4 of

Senate Bill No. 2433, 2006 Regul ar Sessi on.

SECTION 7. Section 25-53-5, M ssissippi Code of 1972, is
amended as foll ows:

25-53-5. The authority shall have the foll ow ng powers,
duties, and responsibilities:

(a) The authority shall provide for the devel opnent of
plans for the efficient acquisition and utilization of conputer
equi pnent and services by all agencies of state governnent, and
provide for their inplenmentation. 1In so doing, the authority may
use the MDI TS staff, at the discretion of the executive director

of the authority, or the authority may contract for the services
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of qualified consulting firnms in the field of information
technol ogy and utilize the service of such consultants as nmay be
necessary for such purposes.

(b) The authority shall imediately institute
procedures for carrying out the purposes of this chapter and
supervise the efficient execution of the powers and duties of the
of fice of executive director of the authority. |In the execution
of its functions under this chapter, the authority shall maintain
as a paranmount consideration the successful internal organization
and operation of the several agencies so that efficiency existing
therein shall not be adversely affected or inpaired. In executing
its functions in relation to the institutions of higher |earning
and junior colleges in the state, the authority shall take into
consideration the special needs of such institutions in relation
to the fields of teaching and scientific research.

(c) Title of whatever nature of all conputer equi pnent
now vested in any agency of the State of M ssissippi is hereby
vested in the authority, and no such equi prment shall be di sposed
of in any manner except in accordance with the direction of the
authority or under the provisions of such rules and regul ati ons as
may hereafter be adopted by the authority in relation thereto.

(d) The authority shall adopt rules, regulations, and
procedures governing the acquisition of conmputer and
t el ecommuni cati ons equi pnment and services which shall, to the
full est extent practicable, insure the maxi num of conpetition
between all manufacturers of supplies or equi pnent or services.

In the witing of specifications, in the making of contracts
relating to the acquisition of such equipnment and services, and in
the performance of its other duties the authority shall provide
for the maxi mum conpatibility of all information systens hereafter
installed or utilized by all state agencies and nmay require the
use of common conputer | anguages where necessary to acconplish the

pur poses of this chapter. The authority may establish by
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regul ati on and charge reasonable fees on a nondi scrimnatory basis
for the furnishing to bidders of copies of bid specifications and
ot her docunents issued by the authority.

(e) The authority shall adopt rules and regul ations
governing the sharing with, or the sale or | ease of information
technol ogy services to any nonstate agency or person. Such
regul ati ons shall provide that any such sharing, sale or |ease
shall be restricted in that sanme shall be acconplished only where
such services are not readily avail able otherwi se within the
state, and then only at a charge to the user not |ess than the
prevailing rate of charge for simlar services by private
enterprise wwthin this state.

(f) The authority may, in its discretion, establish a
speci al technical advisory conmttee or commttees to study and
make reconmendati ons on technol ogy matters within the conpetence
of the authority as the authority may see fit. Persons serving on
the Informati on Resource Council, its task forces, or any such
techni cal advisory commttees shall be entitled to receive their
actual and necessary expenses actually incurred in the perfornance
of such duties, together with m|eage as provided by |law for state
enpl oyees, provided the sane has been authorized by a resol ution
duly adopted by the authority and entered on its mnutes prior to
t he performance of such duties.

(g) The authority may provide for the devel opnent and
requi re the adoption of standardi zed conputer prograns and may
provide for the dissemnation of information to and the
establishnment of training prograns for the personnel of the
various information technol ogy centers of state agencies and
personnel of the agencies utilizing the services thereof.

(h) The authority shall adopt reasonable rules and
regul ations requiring the reporting to the authority through the
of fice of executive director of such information as nay be

required for carrying out the purposes of this chapter and may
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al so establish such reasonabl e procedures to be followed in the
presentation of bills for paynment under the terns of all contracts
for the acquisition of conputer equipnent and services now or
hereafter in force as may be required by the authority or by the
executive director in the execution of their powers and duties.

(1) The authority shall require such adequate
docunentation of information technol ogy procedures utilized by the
various state agencies and may require the establishnment of such
organi zational structures within state agencies relating to
i nformati on technol ogy operations as nay be necessary to
ef fectuate the purposes of this chapter.

(j) The authority may adopt such further reasonable
rules and regul ations as nay be necessary to fully inplenment the
purposes of this chapter. Al rules and regul ati ons adopted by
the authority shall be published and dissem nated in readily
accessible formto all affected state agencies, and to all current
suppliers of conputer equipnent and services to the state, and to
all prospective suppliers requesting the sane. Such rules and
regul ati ons shall be kept current, be periodically revised, and
copi es thereof shall be available at all tines for inspection by
the public at reasonable hours in the offices of the authority.
Whenever possible no rule, regulation or any proposed anendnent to
such rules and regul ations shall be finally adopted or enforced
until copies of said proposed rules and regul ati ons have been
furnished to all interested parties for their coment and
suggesti ons.

(k) The authority shall establish rules and regul ati ons
whi ch shall provide for the subm ssion of all contracts proposed
to be executed by the executive director for conputer equi pnent or
services to the authority for approval before final execution, and
the authority may provide that such contracts involving the
expenditure of |ess than such specified anobunt as may be

established by the authority may be finally executed by the

S. B. No. 2433 *SS02/R528.1*
06/ SS02/ R528. 1
PAGE 11



363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395

executive director without first obtaining such approval by the
authority.

(I') The authority is authorized to purchase, |ease, or
rent conputer equi pnent or services and to operate said equi pnent
and utilize said services in providing services to one or nore
state agencies when in its opinion such operation will provide
maxi mum ef fi ci ency and econony in the functions of any such agency
or agenci es.

(m Upon the request of the governing body of a
political subdivision or instrunentality, the authority shal
assist the political subdivision or instrumentality inits
devel opnent of plans for the efficient acquisition and utilization
of conputer equi pnent and services. An appropriate fee shall be
charged the political subdivision by the authority for such
assi st ance.

(n) The authority shall adopt rules and regul ati ons
governing the protest procedures to be foll owed by any actual or
prospective bidder, offerer or contractor who is aggrieved in
connection with the solicitation or award of a contract for the
acqui sition of conputer equi pnent or services. Such rules and
regul ati ons shall prescribe the manner, time and procedure for
maki ng protests and may provide that a protest not tinely filed
shall be summarily denied. The authority may require the
protesting party, at the time of filing the protest, to post a
bond, payable to the state, in an anmount that the authority
determ nes sufficient to cover any expense or |oss incurred by the
state, the authority or any state agency as a result of the
protest if the protest subsequently is determ ned by a court of
conpetent jurisdiction to have been filed w thout any substanti al
basi s or reasonabl e expectation to believe that the protest was
meritorious; however, in no event may the anount of the bond
requi red exceed a reasonable estimate of the total project cost.

The authority, in its discretion, also may prohibit any
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prospective bidder, offerer or contractor who is a party to any
litigation involving any such contract with the state, the
authority or any agency of the state to participate in any other
such bid, offer or contract, or to be awarded any such contract,
during the pendency of the litigation.

(o) The authority shall nake a report in witing to the
Legi sl ature each year in the nonth of January. Such report shal
contain a full and detail ed account of the work of the authority
for the preceding year as specified in Section 25-53-29(3).

All acquisitions of conputer equipnment and services involving
the expenditure of funds in excess of the dollar anpunt
established in Section 31-7-13(c), or rentals or |eases in excess
of the dollar anmount established in Section 31-7-13(c) for the
termof the contract, shall be based upon conpetitive and open
specifications, and contracts therefor shall be entered into only
after advertisenents for bids are published in one or nore daily
newspapers having a general circulation in the state not |ess than
fourteen (14) days prior to receiving sealed bids therefor. The
authority nmay reserve the right to reject any or all bids, and if
all bids are rejected, the authority nay negotiate a contract
within the limtations of the specifications so long as the terns
of any such negotiated contract are equal to or better than the
conparable terns submtted by the | owest and best bidder, and so
|l ong as the total cost to the State of M ssissippi does not exceed
the lowest bid. |If the authority accepts one (1) of such bids, it
shall be that which is the | owest and best.

(p) Wen applicable, the authority may procure
equi pnent, systens and rel ated services in accordance with the |aw
or reqgulations, or both, which govern the Bureau of Purchasing of
the O fice of General Services or which govern the M ssissipp
Department of Information Technol ogy Services procurenent of

t el ecomruni cati ons equi pnment, software and servi ces.
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(q) The authority is authorized to purchase, |ease, or
rent information technol ogy and services for the purpose of
establishing pilot projects to investigate energing technol ogi es.
These acquisitions shall be limted to new technol ogi es and shal
be limted to an anount set by annual appropriation of the
Legi sl ature. These acquisitions shall be exenpt fromthe
advertising and biddi ng requirenent.

(r) Al fees collected by the M ssissippi Departnent of
I nformati on Technol ogy Services shall be deposited into the
M ssi ssi ppi Departnent of Information Technol ogy Services
Revol vi ng Fund unl ess ot herw se specified by the Legislature.

(s) The authority shall work closely with the counci
to bring about effective coordination of policies, standards and
procedures relating to procurenent of renote sensing and
geographic information systens (@S) resources. In addition, the
authority is responsible for devel opnent, operation and
mai nt enance of a delivery systeminfrastructure for geographic
informati on systens data. The authority shall provide a warehouse
for M ssissippi's geographic information systens data.

(t) The authority shall adopt rules and regul ations to

carry out the purposes of Section 4 of Senate Bill No. 2433, 2006

Regul ar Sessi on.

SECTION 8. This act shall take effect and be in force from

and after July 1, 2006.
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