M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Senator (s) Nunnel ee, O arke To: Judiciary, Division B

SENATE BI LL NO. 2193

AN ACT RELATING TO THE W THHOLDI NG OR W THDRAWAL OF NUTRI Tl ON
OR HYDRATI ON FROM | NCOVPETENT PERSONS; TO CODI FY SECTI ON
41-41-301, M SSISSI PPI CODE OF 1972, TO BE C TED AS THE
" STARVATI ON AND DEHYDRATI ON OF PERSONS W TH DI SABI LI TI ES
PREVENTI ON ACT"; TO PROVI DE THAT AN | NCOVWPETENT PERSON | S PRESUMED
TO HAVE DI RECTED HEALTH CARE PROVI DERS TO PROVI DE THE NECESSARY
NUTRI TI ON AND HYDRATI ON TO SUSTAI N LI FE; TO PROH BI T A COURT,
PROXY OR SURROGATE FROM W THHOLDI NG OR W THDRAW NG NUTRI TI ON OR
HYDRATI ON EXCEPT UNDER SPECI FI ED Cl RCUMSTANCES; TO PROVI DE THAT
SAI D PRESUMPTI ON | S | NAPPLI CABLE UNDER CERTAI N Cl RCUMSTANCES; TO
AMVEND SECTI ONS 41-41-205, 41-41-209, 41-39-15, 41-41-3 AND
41-41-7, M SSISSI PPl CODE OF 1972, |IN CONFORM TY; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The follow ng provision shall be codified as
Section 41-41-301, M ssissippi Code of 1972:

41-41-301. (1) This section shall be known and may be cited

as the "Starvation and Dehydration of Persons with Disabilities
Prevention Act."
(2) As used in this section, the term
(a) "Express and infornmed consent” neans consent

voluntarily given with sufficient know edge of the subject matter
i nvolved to enabl e the person giving consent to make a knowi ng and
under st andi ng deci sion without any el enent of force, fraud,
deceit, duress, or other formof constraint or coercion.
Sufficient know edge of the subject matter involved includes a
general understandi ng of:

(i) The proposed treatnent or procedure for which
consent is sought;

(ii) The nedical condition of the person for whom

consent for the proposed treatnent or procedure is sought;
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(ti1) Any medically acceptable alternative
treatnent or procedure; and

(itv) The substantial risks and hazards inherent if
the proposed treatnent or procedure is carried out and if the
proposed treatnment or procedure is not carried out.

(b) "Nutrition" neans sustenance adm ni stered by way of
the gastrointestinal tract.

(c) "Reasonabl e nedical judgnment"” neans a nedi cal
judgnent that would be nmade by a reasonably prudent physician who
i s know edgeabl e about the case and the treatnent possibilities
Wi th respect to the nedical conditions involved.

(3) Each inconpetent person shall be presuned to have
directed his or her health care providers to supply himor her
with the nutrition and hydration necessary to sustain life.

(4) A famly nenber, proxy, surrogate or court may not
deci de on behalf of an inconpetent person to withhold or w thdraw
hydration or nutrition fromthat person except in the
ci rcunst ances and under the conditions specifically provided in
subsection (5).

(5) The presunption in subsection (4) does not apply if:

(a) In reasonabl e nedical judgnent:

(1) The provision of nutrition or hydration is not
nmedi cal | y possi bl e;

(ti) The provision of nutrition or hydration would
hasten death; or

(ti1) The medical condition of the inconpetent
person is such that provision of nutrition or hydration would not
contribute to sustaining the inconpetent person's life or provide
confort to the inconpetent person

(b) The inconpetent person has executed a witten
living will or advance directive executed in this or another state

in accordance with Section 44-41-201 et seq., any of which
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specifically authorizes the withholding or withdrawal of nutrition
or hydration, to the extent that the authorization applies; or

(c) There is clear and convincing evidence that the
i nconpet ent person, when conpetent, gave express and inforned
consent to wthdrawing or withholding nutrition or hydration in
t he applicabl e circunstances.

(6) The provisions of this section are cunulative to the
existing law regarding an individual's right to consent, or refuse
to consent, to nedical treatnent and do not inpair any existing
rights or responsibilities which a health care provider, a
patient, including a mnor, conpetent or inconpetent person, or a
patient's famly may have under the common | aw, federa
constitution, state constitution or statutes of this state;
however, this subsection (6) may not be construed to authorize a
violation of Section 41-41-301.

(7) This section shall not be construed to repeal by
inplication any provision of the M ssissippi Mdical Consent Law,
Sections 41-41-3, 41-41-7 or the Uniform Health Care Deci sions
Act, Section 41-41-201 et seq., and said provisions shall be
considered an alternative to provisions of this Section 41-41-301;
however, this section may not be construed to authorize a
violation of Section 41-41-301.

SECTION 2. Section 41-41-205, M ssissippi Code of 1972, is
amended as fol |l ows:

41-41-205. (1) An adult or emanci pated m nor nay give an
i ndividual instruction. The instruction may be oral or witten.
The instruction may be limted to take effect only if a specified
condition arises.

(2) An adult or emanci pated m nor may execute a power of
attorney for health care, which may authorize the agent to nmake
any health care decision the principal could have made whil e
havi ng capacity. The power remains in effect notw thstanding the

principal's later incapacity and may include individual
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instructions. Unless related to the principal by blood, marriage,
or adoption, an agent nmay not be an owner, operator, or enployee
of a residential long-termhealth care institution at which the
principal is receiving care. The power nust be in witing,
contain the date of its execution, be signed by the principal, and
be witnessed by one (1) of the foll ow ng nethods:

(a) Be signed by at least two (2) individuals each of
whom wi t nessed either the signing of the instrunment by the
princi pal or the principal's acknow edgenent of the signature or
of the instrunent, each w tness nmaking the follow ng decl aration
in substance: "I declare under penalty of perjury pursuant to
Section 97-9-61, M ssissippi Code of 1972, that the principal is
personally known to ne, that the principal signed or acknow edged
this power of attorney in ny presence, that the principal appears
to be of sound m nd and under no duress, fraud or undue influence,
that | am not the person appoi nted as agent by this docunent, and
that | amnot a health care provider, nor an enployee of a health
care provider or facility.” In addition, the declaration of at
| east one (1) of the witnesses nust include the followng: "I am
not related to the principal by blood, nmarriage or adoption, and
to the best of ny know edge, | amnot entitled to any part of the
estate of the principal upon the death of the principal under a
wi |l now existing or by operation of [aw "

(b) Be acknow edged before a notary public at any pl ace
within this state, the notary public certifying to the substance

of the foll ow ng:

"State of

County of

On this day of , inthe year __ |, before
ne, (insert nane of notary public) appeared

, personally known to ne (or proved to ne on the

basis of satisfactory evidence) to be the person whose nane is

subscribed to this instrunent, and acknow edged that he or she

S. B. No. 2193 *SS26/R166*
06/ SS26/ R166
PAGE 4



130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161

executed it. | declare under the penalty of perjury that the
per son whose name is subscribed to this instrunment appears to be
of sound m nd and under no duress, fraud or undue influence.

Not ary Seal

(Signature of Notary Public)"

(3) None of the followng may be used as witness for a power

of attorney for health care:

(a) A health care provider;

(b) An enployee of a health care provider or facility;
or

(c) The agent.

(4) At least one (1) of the individuals used as a W tness
for a power of attorney for health care shall be soneone who is
nei t her:

(a) Arelative of the principal by blood, marriage or
adoption; nor

(b) An individual who would be entitled to any portion
of the estate of the principal upon his or her death under any
will or codicil thereto of the principal existing at the tine of
execution of the power of attorney for health care or by operation
of |aw then existing.

(5) Unless otherwi se specified in a power of attorney for
health care, the authority of an agent becones effective only upon
a determnation that the principal |acks capacity, and ceases to
be effective upon a determ nation that the principal has recovered
capacity.

(6) Unless otherwi se specified in a witten advance health
care directive, a determ nation that an individual |acks or has
recovered capacity, or that another condition exists that affects
an individual instruction or the authority of an agent, nust be

made by the primary physician.
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(7) An agent shall nake a health care decision in accordance
with the principal's individual instructions, if any, and other
w shes to the extent known to the agent. O herw se, the agent
shal |l nmake the decision in accordance with the agent's
determ nation of the principal's best interest. |In determning
the principal's best interest, the agent shall consider the
principal's personal values to the extent known to the agent.

(8 A health care decision nade by an agent for a principal
is effective without judicial approval.

(9) A witten advance health care directive may include the
i ndi vidual's nom nation of a guardian of the person.

(10) An advance health care directive is valid for purposes
of this chapter if it conplies with Sections 41-41-201 t hrough
41-41-229, regardl ess of when or where executed or communi cat ed.

(11) Any decision under this section concerning the

wi t hhol ding or withdrawal of nutrition or hydration shall conply

Wi th Section 41-41-301, M ssissippi Code of 1972.

SECTION 3. Section 41-41-209, M ssissippi Code of 1972, is
amended as fol |l ows:

41-41-209. The following formmay be used to create an
advance health care directive. Sections 41-41-201 through
41-41-207 and 41-41-211 through 41-41-229 govern the effect of
this or any other witing used to create an advanced health care
directive. An individual may conplete or nodify all or any part
of the followng form

ADVANCE HEALTH CARE DI RECTI VE
Expl anati on

You have the right to give instructions about your own health

care. You also have the right to nane soneone else to nmake health

care decisions for you. This formlets you do either or both of

these things. It also lets you express your w shes regarding the
desi gnation of your primary physician. |If you use this form you
S. B. No. 2193 *SS26/R166*
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may conplete or nodify all or any part of it. You are free to use
a different form

Part 1 of this formis a power of attorney for health care.
Part 1 |lets you nane another individual as agent to nmake health
care decisions for you if you becone incapabl e of nmaking your own
decisions or if you want soneone el se to nake those decisions for
you now even though you are still capable. You may nane an
alternate agent to act for you if your first choice is not
willing, able or reasonably available to nmake decisions for you.
Unl ess related to you, your agent may not be an owner, operator,
or enployee of a residential long-termhealth care institution at
whi ch you are receiving care.

Unless the formyou sign limts the authority of your agent,
your agent nmay make all health care decisions for you. This form
has a place for you to limt the authority of your agent. You
need not limt the authority of your agent if you wish to rely on
your agent for all health care decisions that may have to be nade.
I f you choose not to limt the authority of your agent, your agent
w Il have the right to:

(a) Consent or refuse consent to any care, treatnent,
service, or procedure to nmaintain, diagnose, or otherw se affect a
physi cal or nental condition;

(b) Select or discharge health care providers and
i nstitutions;

(c) Approve or disapprove diagnhostic tests, surgical
procedures, prograns of mnedication, and orders not to resuscitate;
and

(d) Direct the provision, wthholding, or wthdrawal of
artificial nutrition and hydration and all other fornms of health
care.

Part 2 of this formlets you give specific instructions about
any aspect of your health care. Choices are provided for you to

express your w shes regarding the provision, wthholding, or
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wi t hdrawal of treatnment to keep you alive, including the provision
of artificial nutrition and hydration, as well as the provision of
pain relief. Space is provided for you to add to the choices you
have made or for you to wite out any additional w shes.

Part 3 of this formlets you designate a physician to have
primary responsibility for your health care.

Part 4 of this formlets you authorize the donation of your
organs at your death, and declares that this decision wll
super sede any deci sion by a nenber of your famly.

After conmpleting this form sign and date the format the end
and have the formw tnessed by one of the two alternative nethods
|isted below Gve a copy of the signed and conpleted formto
your physician, to any other health care providers you may have,
to any health care institution at which you are receiving care,
and to any health care agents you have naned. You should talk to
t he person you have nanmed as agent to make sure that he or she
under st ands your wi shes and is willing to take the responsibility.

You have the right to revoke this advance health care
directive or replace this format any tine.

PART 1
PONER OF ATTORNEY FOR HEALTH CARE
(1) DESIGNATION OF AGENT: | designate the foll ow ng

i ndi vidual as ny agent to nmeke health care decisions for ne:

(nanme of individual you choose as agent)

(addr ess) (city) (state) (zi p code)

(honme phone) (wor k phone)
OPTIONAL: If | revoke ny agent's authority or if nmy agent is
not willing, able, or reasonably available to nake a health care

decision for nme, | designate as ny first alternate agent:
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(name of

i ndi vidual you choose as first alternate agent)

(addr ess)

(city)

(state) (zip code)

(home phone)

(wor k phone)

OPTIONAL: If | revoke the authority of ny agent and first

alternate agent or if neither i

s wlling, able, or reasonably

available to nmake a health care decision for ne, | designate as ny

second al ternate agent:

(name of

i ndi vi dual you choose as second alternate agent)

(addr ess)

(city) (state) (zi p code)

(home phone)

(2) AGENT' S AUTHORI TY:

health care decisions for ne, i

(wor k phone)

My agent is authorized to nmake al

ncl udi ng deci sions to provide,

w thhold, or withdraw artificial nutrition and hydration, and al

other fornms of health care to keep ne alive, except as | state

her e:

(Add additi onal

sheets if needed.)

(3) WHEN AGENT' S AUTHORI TY BECOVES EFFECTIVE: M agent's

authority becones effective when ny primary physician determ nes

that I amunable to make nmy own health care decisions unless |

mark the foll

ow ng box. If | mark this box [ ], ny agent's

authority to nmake health care decisions for nme takes effect

i mredi atel y.

(4) ACGENT'S OBLIGATION: My agent shall make health care

deci si ons for

heal th car e,

S. B. No. 2193
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ny other wi shes to the extent known to ny agent. To the extent ny
w shes are unknown, ny agent shall make health care decisions for
nme in accordance wth what ny agent determnes to be in ny best
interest. 1In determning ny best interest, ny agent shal

consider mny personal values to the extent known to ny agent.

(5) NOM NATION OF GUARDI AN: I f a guardian of ny person
needs to be appointed for nme by a court, | nom nate the agent
designated in this form |If that agent is not willing, able, or
reasonably available to act as guardian, | nomnate the alternate
agents whom | have naned, in the order designated.

PART 2
| NSTRUCTI ONS FOR HEALTH CARE

If you are satisfied to allow your agent to determ ne what is
best for you in nmaking end-of-life decisions, you need not fil
out this part of the form |If you do fill out this part of the
form you may strike any wordi ng you do not want.

(6) END-OF-LIFE DECISIONS: | direct that ny health care
providers and others involved in nmy care provide, wthhold or
W thdraw treatnment in accordance with the choice | have marked
bel ow

[ ] (a) Choice Not To Prolong Life

| do not want nmy life to be prolonged if (i) | have an
incurable and irreversible condition that will result in nmy death
within a relatively short tinme, (ii) | beconme unconscious and, to
a reasonabl e degree of nedical certainty, I will not regain
consci ousness, or (iii) the likely risks and burdens of treatnent
woul d outwei gh the expected benefits, or

[ ] (b) Choice To Prolong Life

| want ny life to be prolonged as | ong as possible
within the limts of generally accepted health care standards.

(7) ARTIFICIAL NUTRI TI ON AND HYDRATI ON:  Artificial
nutrition and hydration nust be provided, withheld or withdrawn in

accordance wth the choice | have nade in paragraph (6) unless I
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326 mark the followng box. If | mark this box [ ], artificial

327 nutrition and hydration nust be provided regardl ess of ny

328 condition and regardl ess of the choice | have made i n paragraph
329 (6).

330 (8) RELIEF FROM PAIN: Except as | state in the follow ng
331 space, | direct that treatnent for alleviation of pain or

332 disconfort be provided at all tines, even if it hastens ny death:

333

334

335 (9) OIHER WSHES: (If you do not agree wth any of the
336 optional choices above and wish to wite your own, or if you w sh
337 to add to the instructions you have given above, you may do so

338 here.) | direct that:

339

340

341 (Add additional sheets if needed.)

342 PART 3

343 PRI MARY PHYSI Cl AN

344 ( OPTI ONAL)

345 (10) | designate the follow ng physician as ny primary

346 physici an:

347

348 (name of physician)

349

350 (addr ess) (city) (state) (zi p code)

351

352 (phone)

353 OPTIONAL: |If the physician | have designated above is not

354 wlling, able, or reasonably available to act as ny primary
355 physician, | designate the follow ng physician as ny primry
356 physi ci an:

357

358 (nanme of physi cian)
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(addr ess) (city) (state) (zip code)

(phone)
(11) EFFECT OF COPY: A copy of this formhas the sane
effect as the original.

(12) SICGNATURES: Sign and date the form here:

(date) (sign your nane)

(addr ess) (print your nane)

(city) (state)
PART 4
CERTI FI CATE OF AUTHORI ZATI ON FOR ORGAN DONATI ON
( OPTI ONAL)

|, the undersigned, this day of ,

20 , desire that ny organ(s) be nmade avail abl e

after ny dem se for:

(a) Any licensed hospital, surgeon or physician, for
medi cal education, research, advancenent of nedical science,
t herapy or transplantation to individuals;

(b) Any accredited nedical school, college or
uni versity engaged in nedical education or research, for therapy,
educati onal research or nedical science purposes or any accredited
school of nortuary science;

(c) Any person operating a bank or storage facility for
bl ood, arteries, eyes, pituitaries, or other human parts, for use
i n medi cal education, research, therapy or transplantation to
i ndi vi dual s;

(d) The donee specified below, for therapy or

transpl antati on needed by himor her, do donate ny for
t hat purpose to (nane) at
S. B. No. 2193 *SS26/R166*
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(address).

| authorize a licensed physician or surgeon to renove and

preserve for use ny for that purpose.

| specifically provide that this declaration shall supersede
and take precedence over any decision by ny famly to the
contrary.

Wtnessed this day of , 20

(donor)

(addr ess)

(tel ephone)

(W tness)

(W tness)

(13) WTNESSES: This power of attorney will not be valid
for making health care decisions unless it is either (a) signed by
two (2) qualified adult wi tnesses who are personally known to you
and who are present when you sign or acknow edge your signature;
or (b) acknow edged before a notary public in the state.

ALTERNATI VE NO. 1
Wt ness

| declare under penalty of perjury pursuant to Section
97-9-61, M ssissippi Code of 1972, that the principal is
personally known to ne, that the principal signed or acknow edged
this power of attorney in ny presence, that the principal appears
to be of sound m nd and under no duress, fraud or undue influence,
that | amnot the person appoi nted as agent by this docunent, and

that | amnot a health care provider, nor an enployee of a health

care provider or facility. | amnot related to the principal by
bl ood, marriage or adoption, and to the best of ny know edge, | am
S. B. No. 2193 *SS26/R166*

06/ SS26/ R166
PAGE 13



425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457

not entitled to any part of the estate of the principal upon the

death of the principal under a will now existing or by operation

of |aw.
(date) (signature of wtness)
(addr ess) (printed name of w tness)
(city) (state)
Wt ness

| declare under penalty of perjury pursuant to Section
97-9-61, M ssissippi Code of 1972, that the principal is
personally known to ne, that the principal signed or acknow edged
this power of attorney in ny presence, that the principal appears
to be of sound m nd and under no duress, fraud or undue influence,
that | am not the person appoi nted as agent by this docunent, and
that | amnot a health care provider, nor an enployee of a health

care provider or facility.

(date) (signature of wtness)
(addr ess) (printed name of w tness)
(city) (state)

ALTERNATI VE NO. 2

State of
County of

On this day of , inthe year __ |, before
ne, (insert nane of notary public) appeared

, personally known to ne (or proved to ne on the

basis of satisfactory evidence) to be the person whose nane is
subscribed to this instrunent, and acknow edged that he or she
executed it. | declare under the penalty of perjury that the
S. B. No. 2193 *SS26/R166*
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per son whose name is subscribed to this instrunment appears to be
of sound m nd and under no duress, fraud or undue influence.

Not ary Seal

(Signature of Notary Public)

Any deci sion under this section concerning the w thhol ding or

w thdrawal of nutrition or hydration shall conply with Section

41-41-301, M ssissippi Code of 1972.

SECTI ON 4. Section 41-39-15, M ssissippi Code of 1972, is
amended as fol |l ows:

41-39-15. (1) For the purposes of this section:

(a) "Potential organ donor"™ neans a patient with a
severe neurological insult who exhibits |oss of cranial nerve
response or who has a d asgow Coma Scal e score of five (5) or
| ess.

(b) "Potential tissue donor" nmeans any patient who dies
due to cardiac arrest.

(c) "Organ procurenent organi zation"” neans the
federal ly designated agency charged with coordinating the
procurenent of human organs in the State of M ssissippi for the
pur pose of transplantation and research.

(d) "Tissue bank" or "tissue procurenent organization"
means a not-for-profit agency certified by the Mssissippi State
Departnent of Health to procure tissues, other than solid organs,
in the State of M ssissippi.

(2) Before Novenber 1, 1998, each licensed acute care
hospital in the state shall develop, with the concurrence of the
hospital nedical staff and the organ procurenent organization, a
protocol for identifying all potential organ and tissue donors.
The protocol shall include a procedure for famly consultation.
This protocol shall not be applicable in cases where a declaration
by the organ donor (a) by will, (b) under a Durable Power of

Attorney for Health Care declaration under Section 41-41-209, (c)
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under a Wthdrawal of Life-Saving Mechanism (Living WII)

decl aration under forner Section 41-41-107 (now repeal ed), or (d)
under the Anatom cal G ft Law under Section 41-39-39, has been
provided to the attendi ng physician.

(3) The protocol shall require each hospital to contact the
organ procurenent organi zation by tel ephone when a patient in the
hospital becones either a potential organ donor or potenti al
ti ssue donor as defined in this section. The organ procurenent
organi zation shall determne the suitability of the patient for
organ or tissue donation after a review of the patient's nedical
hi story and present condition. The organ procurenment organization
representative shall notify the attendi ng physician or desi gnee of
its assessnent. The hospital shall note in the patient's chart
the organ procurenent organi zation's assessnent of suitability for
donation. The organ procurenent organization representative shal
provi de informati on about donation options to the famly or
persons specified in Section 41-39-35 when consent for donation is
request ed.

(4) If the patient becones brain dead and is still suitable
as a potential donor, the organ procurenment organization
representative shall approach the deceased patient's |egal next of
kin or persons specified in Section 41-39-35 for consent to donate
the patient's organs. The organ procurenent organi zation
representative shall initiate the consent process wth reasonable
di scretion and sensitivity to the famly's circunstances, val ues
and beliefs.

To discourage nultiple requests for donation consent, the
organ procurenent organi zation representative shall nake a request
for tissue donation during the organ donati on consent process.
When the possibility of tissue donation alone exists, a tissue
bank representative or their designee may request the donation.

(5) The option of organ and/or tissue donation shall be nade

to the deceased patient's fam |y upon the occurrence of brain
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deat h and whil e nmechanical ventilation of the patient is in
pr ogr ess.

The protocol shall require that the decision to donate be
noted in the patient's nedical record. The organ procurenent
organi zation shall provide a formto the hospital for the
docunentation. The formshall be signed by the patient's famly
pursuant to Sections 41-39-31 through 41-39-51. The formshall be
pl aced in each deceased patient's chart docunenting the famly's
deci si on regardi ng donati on of organs or tissues fromthe patient.

(6) (a) |If the deceased patient is nedically suitable to be
an organ and/or tissue donor, as determ ned by the protocol in
this section, and the donor and/or famly has authorized the
donation and transplantation, the donor's organs and/or tissues
shal |l be renoved for the purpose of donation and transplantation
by the organ procurenent organization, in accordance with
paragraph (b) of this subsection.

(b) If the deceased patient is the subject of a
nmedi cal -1 egal death investigation, the organ procurenent
organi zation shall imediately notify the appropriate nedical
exam ner that the deceased patient is nedically suitable to be an
organ and/or tissue donor. |If the nedical exam ner determ nes
t hat exam nation, analysis or autopsy of the organs and/or tissue
is necessary for the nedical exam ner's investigation, the nedical
exam ner may be present while the organs and/or tissues are
renmoved for the purpose of transplantation. The physician,
surgeon or technician renoving the organs and/or tissues shal
file wwth the nedical exam ner a report detailing the donation,
whi ch shall becone part of the nedical examner's report. Wen
requested by the nedical exami ner, the report shall include a
bi opsy or nedically approved sanple, as specified by the nedical
exam ner, fromthe donated organs and/or tissues.

(c) In a nedical-legal death investigation, decisions

about organ and/or tissue donation and transplantation shall be
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made in accordance with a protocol established and agreed upon by
majority vote no later than July 1, 2005, by the organ procurenent
organi zation, a certified state pathol ogi st who shall be appointed
by the M ssissippi Comm ssioner of Public Safety, a representative
fromthe University of Mssissippi Mdical Center, a
representative fromthe M ssissippi Coroners Association, an organ
reci pient who shall be appointed by the Governor, the Director of
the M ssissippi Bureau of Investigation of the M ssissipp
Departnent of Public Safety, and a representative of the
M ssi ssi ppi Prosecutor's Associ ati on appoi nted by the Attorney
CGeneral. The protocol shall be established so as to maxim ze the
total nunber of organs and/or tissues avail able for donation and
transplantation. Organs and/or tissues designated by virtue of
this protocol shall be recovered. The protocol shall be revi ewed
and eval uated on an annual basis.

(d) This subsection (6) shall stand repeal ed on June
30, 2007.

(7) Performance inprovenent record reviews of deceased
patients' nedical records shall be conducted by the organ
procurenent organization for each hospital having nore than
ninety-five (95) licensed acute care beds and general surgical
capability. These reviews nust be perforned in the first four (4)
nont hs of a cal endar year for the previous cal endar year. |If the
organ procurenent organi zation and hospital nutually agree, the
performance i nprovenent record reviews nmay be perforned nore
frequently. Aggregate data concerning these reviews shall be
subm tted by the organ procurenent organization to the State
Department of Health by July 1 of each year for the preceding
year.

(8 No organ or tissue recovered in the State of M ssissipp
may be shi pped out of the state except through an approved organ
sharing network or, at the famly's request, to an approved organ

transpl ant program
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(9) Any hospital, adm nistrator, physician, surgeon, nurse,
techni ci an, organ procurenent organi zation, tissue procurenent
organi zati on or donee who acts in good faith to conply with this
section shall not be liable in any civil action to a clai mant who
al l eges that his consent for the donation was required.

(10) Nothing in this section shall be construed to supersede
or revoke, by inplication or otherwi se, any valid gift of the
entire body to a nedical school.

(11) A gift of all or part of the body nade (a) by wll, (b)
under a Durable Power of Attorney for Health Care declaration
under Section 41-41-209, (c) under a Wthdrawal of Life-Saving
Mechani sm (Living WIIl) declaration under forner Section 41-41-107
(now repeal ed), or (d) under an Anatomical G ft Act declaration
under Section 41-39-39, shall supersede and have precedence over
any decision by the famly of the individual making the organ
donat i on.

(12) Any decision under this section concerning the

wi t hhol ding or withdrawal of nutrition or hydration shall conply

Wi th Section 41-41-301, M ssissippi Code of 1972.

SECTION 5. Section 41-41-3, M ssissippi Code of 1972, is
amended as foll ows:

41-41-3. (1) It is hereby recognized and established that,
in addition to such other persons as may be so authorized and
enpower ed, any one (1) of the follow ng persons who is reasonably
avai l able, in descending order of priority, is authorized and
enpowered to consent on behalf of an unemanci pated m nor, either
orally or otherwi se, to any surgical or nedical treatnent or
procedures not prohibited by |aw which may be suggested,
reconmmended, prescribed or directed by a duly |icensed physician:

(a) The mnor's guardian or custodi an.
(b) The mnor's parent.
(c) An adult brother or sister of the m nor.

(d) The mnor's grandparent.
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(2) If none of the individuals eligible to act under
subsection (1) is reasonably available, an adult who has exhibited
special care and concern for the mnor and who is reasonably
avai l abl e may act; the adult shall comunicate the assunption of
authority as pronptly as practicable to the individuals specified
i n subsection (1) who can be readily contacted.

(3) Any fermale, regardless of age or marital status, is
enpowered to give consent for herself in connection with pregnancy
or childbirth.

(4) Any decision under this section concerning the

wi t hhol ding or withdrawal of nutrition or hydration shall conply

with Section 41-41-301, M ssissippi Code of 1972.

SECTION 6. Section 41-41-7, M ssissippi Code of 1972, is
amended as foll ows:

41-41-7. In addition to any other instances in which a
consent is excused or inplied at law, a consent to surgical or
nmedi cal treatnment or procedures, suggested, reconmended,
prescribed or directed by a duly licensed physician, will be
i nplied where an energency exists if there has been no protest or
refusal of consent by a person authorized and enpowered to consent
or, if so, there has been a subsequent change in the condition of
the person affected that is material and norbid, and there is no
one imedi ately avail able who is authorized, enpowered, wlling
and capacitated to consent. For the purposes hereof, an energency
is defined as a situation wherein, in conpetent nedical judgnent,
t he proposed surgical or nmedical treatnment or procedures are
i medi ately or inmnently necessary and any del ay occasi oned by an
attenpt to obtain a consent would reasonably jeopardize the life,
health or linb of the person affected, or would reasonably result
in disfigurenment or inpairnment of faculties.

Any deci sion under this section concerning the w thhol ding or

w thdrawal of nutrition or hydration shall conply with Section

41-41-301, M ssissippi Code of 1972.
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SECTION 7. This act shall apply prospectively in litigation

pendi ng on the effective date of this act and shall supersede any
court order issued under the law in effect before the effective
date of this act to the extent that the court order conflicts with
this act and woul d ot herwi se be applied on or after the effective
date of this act. This act shall apply with respect to every
person living on or after the effective date of this act.

SECTION 8. This act shall take effect and be in force from

and after its passage.
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