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Senator (s) Kirby To: Insurance

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2181

AN ACT TO AMEND SECTI ONS 71-3-3 AND 71-3-5, M SSI SSI PPl CODE
OF 1972, TO PROVI DE THAT CERTAI N OMNER/ OPERATORS OF MOTOR VEHI CLES
ARE | NDEPENDENT CONTRACTORS AND ARE EXEMPT FROM THE PROVI SI ONS OF
THE WORKERS' COWVPENSATI ON LAW AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 71-3-3, M ssissippi Code of 1972, is
amended as foll ows:

71-3-3. Unless the context otherw se requires, the
definitions which follow govern the construction and neani ng of
the ternms used in this chapter:

(a) "Person" includes an individual, firm voluntary
associ ation or a corporation.

(b) "Injury" neans accidental injury or accidental
death arising out of and in the course of enploynent w thout
regard to fault which results froman untoward event or events, if
contributed to or aggravated or accelerated by the enploynent in a
significant manner. Untoward event includes events causing
unexpected results. An untoward event or events shall not be
presuned to have arisen out of and in the course of enploynent,
except in the case of an enployee found dead in the course of
enployment. This definition includes injuries to artificial
menbers, and al so includes an injury caused by the willful act of
a third person directed agai nst an enpl oyee because of his
enpl oynment while so enpl oyed and working on the job, and
disability or death due to exposure to ionizing radiation from any
process in enploynment involving the use of or direct contact with
radi um or radi oactive substances with the use of or direct

exposure to roentgen (X-rays) or ionizing radiation. In radiation
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cases only, the date of disablenent shall be treated as the date
of the accident. GOccupational diseases, or the aggravation
thereof, are excluded fromthe term"injury," provided that,
except as otherw se specified, all provisions of this chapter
apply equally to occupational diseases as well as injury.

(c) "Death," when nentioned as a basis for the right to
conpensati on, neans only death resulting fromsuch an injury.

(d) (i) "Enployee" nmeans any person, including a m nor
whet her lawfully or unlawfully enpl oyed, in the service of an
enpl oyer under any contract of hire or apprenticeship, witten or
oral, express or inplied, provided that there shall be excl uded
therefromall independent contractors and especially any
i ndi vi dual performng service in, and at the tine of, the sale of
newspapers or magazines to ultimte consuners under an arrangenent
under which the newspapers or magazines are to be sold by the
i ndividual at a fixed price, the individual's conpensation being
based on the retention of the excess of such price over the anount
at which the newspapers or magazines are charged to the
i ndi vidual, whether or not the individual is guaranteed a m ni num
anount of conpensation for such service or is entitled to be
credited with the unsold newspapers or nmagazines returned. A
student of an educational institution who, as a part of such
educational institution's curriculum is receiving practical
training at any facility, who is under the active and direct
supervi sion of the personnel of the facility and/or an instructor
of the educational institution, and who is not receiving wages as
a consequence of participation in such practical training shal
not be consi dered an enpl oyee of such facility on account of
participation in such practical training.

(ii) "Enployee" shall not include any

owner/ operator who | eases his vehicul ar equi pnent with a driver to

a notor carrier under a witten contract. Such owner/operator and

his driver are independent contractors exenpt fromthe provisions
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of this chapter. This subparagraph (ii) shall apply only to notor

carriers regulated by the U S. Departnent of Transportation

pursuant to 49 CFR Part 376.

(e) "Enployer," except when otherw se expressly stated,
i ncl udes a person, partnership, association, corporation and the
| egal representatives of a deceased enpl oyer, or the receiver or
trustee of a person, partnership, association or corporation.

(f) "Carrier" means any person authorized in accordance
with the provisions of this chapter to insure under this chapter
and includes self-insurers.

(g "Self-insurer" is an enployer who has been
aut hori zed under the provisions of this chapter to carry his own
liability on his covered enpl oyees without insuring in a stock or
mut ual carrier.

(h) "Comm ssion" nmeans the Wrkers' Conpensation
Comm ssi on.

(i) "Disability" means incapacity because of injury to
earn the wages which the enpl oyee was receiving at the tine of
injury in the sane or other enploynent, which incapacity and the
extent thereof nust be supported by nedical findings.

(j) "Conpensation"” neans the noney all owance payable to
an injured worker or his dependents as provided in this chapter,
and includes funeral benefits provided therein.

(k) "Wages" includes the noney rate at which the
service rendered is reconpensed under the contract of hiring in
force at the time of injury, and al so the reasonabl e val ue of
board, rent, housing, |lodging or simlar advantage received from
the enpl oyer and gratuities received in the course of enploynent
fromothers than the enployer. The term "wages" shall not include
practical training received by students of an educati onal
institution as a part of such educational institution's

curricul um
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(1) "Child" shall include a posthunmous child, a child
| egal |y adopted prior to the injury of the enployee, a child in
relation to whomthe deceased enpl oyee stood in the place of a
parent for at |east one (1) year prior to the time of injury and a
stepchild or acknow edged illegitimate child dependent upon the
deceased, but does not include married children unless wholly
dependent on him "G andchild" neans a child as above defi ned of
a child as above defined. "Brother" and "sister" include
stepbrothers and stepsisters, half brothers and half sisters, and
brothers and sisters by adoption, but does not include married
brothers nor married sisters unless wholly dependent on the
enpl oyee. "Child," "grandchild,” "brother"” and "sister" include
only persons who are under eighteen (I8) years of age, and al so
persons who, though eighteen (18) years of age or over, are wholly
dependent upon the deceased enpl oyee and incapabl e of self-support
by reason of nental or physical disability, and also a child
ei ghteen (18) years of age or older, until his twenty-third
bi rt hday, who is dependent upon the deceased and is pursuing a
full-tinme education.

(m "Parent" includes stepparents and parents by
adoption, parents-in-law or any person who for nore than three (3)
years prior to the death of the deceased enpl oyee stood in the
pl ace of a parent to him or her, if dependent on the injured
enpl oyee.

(n) The term "surviving spouse" includes the decedent's
| egal wife or husband, living with himor her or dependent for
support upon himor her at the tinme of death or living apart for
justifiable cause or by reason of desertion at such tine,
provi ded, however, such separation had not existed for nore than
three (3) years without an award for separate nmaintenance or
alinony or the filing of a suit for separate naintenance or
alinony in the proper court in this state. The term "surviving

spouse" shall |ikew se include one not a |legal wife or husband but
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who had entered into a cerenonial marriage with the decedent at

| east one (1) year prior to death and who, on the date of the
decedent's death, stood in the relationship of a wife or husband,
provided there was no living | egal spouse who had protected her or
his rights for support by affirmative action as herei nabove
required. The term "surviving spouse” as contenplated in this
chapter shall not apply to any person who has, since his or her
separation from decedent, entered into a cerenonial marriage or
lived in open adultery with another.

(o) The term "adoption" or "adopted"” neans | egal
adoption prior to the tinme of the injury.

(p) The singular includes the plural and the nasculine
i ncludes the fem nine and neuter.

(q) It is expressly provided, agreed and understood in
determ ning beneficiaries under this section that a surviving
spouse suffering a nental or physical handicap and chil dren under
the age of eighteen (18) years are presuned to be dependent.

(r) "Independent contractor" neans any individual, firm
or corporation who contracts to do a piece of work according to
his own nmet hods w t hout being subject to the control of his
enpl oyer except as to the results of the work, and who has the
right to enploy and direct the outcone of the workers independent
of the enployer and free fromany superior authority in the
enpl oyer to say how the specified work shall be done or what the
| aborers shall do as the work progresses, one who undertakes to
produce a given result wi thout being in any way controlled as to
t he nethods by which he attains the result.

(s) "Average weekly wage for the state" neans an anount
determ ned by the comm ssion as of Cctober 1 of each year based
upon wage and enpl oynment statistics reported to the comm ssion by
the M ssissippi Enpl oynent Security Conm ssion. Such anmount shal
be based upon data for the preceding twel ve-nonth period and shal

be effective fromand after January 1 of the foll ow ng year.
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SECTION 2. Section 71-3-5, M ssissippi Code of 1972, is
amended as fol |l ows:

71-3-5. The follow ng shall constitute enployers subject to
the provisions of this chapter:

Every person, firmand private corporation, including any
public service corporation but excluding, however, all nonprofit
charitable, fraternal, cultural, or religious corporations or
associ ations, that have in service five (5) or nore worknen or
operatives regularly in the sane business or in or about the sane
establi shment under any contract of hire, express or inplied.

Any state agency, state institution, state departnent, or
subdi vi si on thereof, including counties, nunicipalities and school
districts, or the singular thereof, not heretofore included under
the Workers' Conpensation Law, may el ect, by proper action of its
officers or departnment head, to cone within its provisions and, in
such case, shall notify the comm ssion of such action by filing
notice of conpensation insurance with the conm ssion. Paynent for
conpensation i nsurance policies so taken may be nmade from any
appropriation or funds avail able to such agency, departnent or
subdi vi sion thereof, or fromthe general fund of any county or
muni ci pality.

Fromand after July 1, 1990, all offices, departnents,
agenci es, bureaus, conm ssions, boards, institutions, hospitals,
col l eges, universities, airport authorities or other
instrunentalities of the "state" as such termis defined in
Section 11-46-1, M ssissippi Code of 1972, shall conme under the
provi sions of the Wrkers' Conpensation Law. Paynent for
conpensation i nsurance policies so taken may be nmade from any
appropriation or funds available to such office, departnent,
agency, bureau, comm ssion, board, institution, hospital, college,
university, airport authority or other instrunentality of the

state.
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From and after QOctober 1, 1990, counties and nunicipalities
shal | cone under the provisions of the Wirkers' Conpensation Law.
Paynent for conpensation insurance policies so taken may be nade
fromany funds avail able to such counties and nunicipalities.

From and after COctober 1, 1993, all "political subdivisions,"”
as such termis defined in Section 11-46-1, M ssissippi Code of
1972, except counties and municipalities shall cone under the
provi sions of the Wrkers' Conpensation Law. Paynent for
conpensati on i nsurance policies so taken may be nmade from any
funds available to such political subdivisions.

Fromand after July 1, 1988, the "state" as such termis
defined in Section 11-46-1, M ssissippi Code of 1972, may elect to
beconme a self-insurer under the provisions el sewhere set out by
| aw, by notifying the conm ssion of its intent to becone a
self-insurer. The cost of being such a self-insurer, as provided
otherwi se by law, may be paid fromfunds available to the offices,
departnents, agencies, bureaus, comm ssions, boards, institutions,
hospitals, colleges, universities, airport authorities or other
instrunentalities of the state.

The M ssissippi Transportation Comm ssion, the Departnent of
Public Safety and the M ssissippi Industries for the Blind may
el ect to becone self-insurers under the provisions el sewhere set
out by law by notifying the comm ssion of their intention of
becom ng such a self-insurer. The cost of being such a
self-insurer, as provided el sewhere by law, may be paid from funds
available to the M ssissippi Transportation Conm ssion, the
Department of Public Safety or the M ssissippi Industries for the
Bl i nd.

The M ssissippi State Senate and the M ssissippi House of
Representatives may el ect to becone self-insurers under provisions
el sewhere set out by |law by notifying the conmm ssion of their
intention of becom ng such self-insurers. The cost of being such

self-insurers, as provided el sewhere by |law, may be paid from
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funds available to the M ssissippi State Senate and the

M ssi ssi ppi House of Representatives. The M ssissippi State
Senate and the M ssissippi House of Representatives are authorized
and enpowered to provi de workers' conpensation benefits for

enpl oyees after January 1, 1970.

Any nmunicipality of the State of M ssissippi having forty
t housand (40, 000) popul ation or nore desiring to do so may el ect
to becone a self-insurer under provisions el sewhere set out by |aw
by notifying the comm ssion of its intention of becom ng such an
insurer. The cost of being such a self-insurer, as provided
el sewhere by law, may be provided fromany funds avail able to such
muni ci pality.

The conmm ssion may, under such rules and regulations as it
prescribes, permt two (2) or nore "political subdivisions," as
such termis defined in Section 11-46-1, M ssissippi Code of 1972,
to pool their liabilities to participate in a group workers
conpensation sel f-insurance program The governing authorities of
any political subdivision may authorize the organization and
operation of, or the participation in such a group self-insurance
program w th other political subdivisions, provided such program
is approved by the comm ssion. The cost of participating in a
group sel f-insurance program may be provided from any funds
available to a political subdivision.

Donestic servants, farners and farm | abor are not included
under the provisions of this chapter, but this exenption does not
apply to the processing of agricultural products when carried on
comercially. Any purchaser of tinber products shall not be
| i abl e for workers' conpensation for any person who harvests and
delivers tinber to such purchaser if such purchaser is not liable
for unenpl oynment tax on the person harvesting and delivering the
tinber as provided by United States Code Annotated, Title 26,
Section 3306, as anended. Provided, however, nothing in this

section shall be construed to exenpt an enpl oyer who woul d
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ot herwi se be covered under Section 71-3-5 from providi ng workers
conpensati on coverage on those enpl oyees for whomhe is |iable for
unenpl oynment tax.

Enpl oyers exenpted by this section may assune, with respect
to any enployee or classification of enployees, the liability for
conpensation i nposed upon enployers by this chapter with respect
to enpl oyees within the coverage of this chapter. The purchase
and acceptance by such enpl oyer of valid workers' conpensation
i nsurance applicable to such enployee or classification of
enpl oyees shall constitute, as to such enpl oyer, an assunption by
hi m of such liability under this chapter w thout any further act
on his part notw thstandi ng any other provisions of this chapter,
but only with respect to such enpl oyee or such classification of
enpl oyees as are within the coverage of the state fund. Such
assunption of liability shall take effect and continue fromthe
effective date of such workers' conpensation insurance and as | ong
only as such coverage shall remain in force, in which case the
enpl oyer shall be subject with respect to such enpl oyee or
classification of enployees to no other liability than the
conpensation as provided for in this chapter.

An owner/operator exenpted fromthe provisions of this

chapter pursuant to Section 71-3-3(d)(ii) may assune, wth respect

to his enployees or drivers, to provide coverage under a workers

conpensati on i nsurance policy or an authorized occupational policy

that insures the owner/operator or his drivers. However, the

failure of the owner/operator to secure such coverage shall not

create any liability on the notor carrier under the provisions of

this chapter.

This chapter shall not apply to transportation and maritine
enpl oynents for which a rule of liability is provided by the | aws
of the United States.

This chapter shall not be applicable to a nere direct

buyer-seller or vendor-vendee rel ationship where there is no
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291 enpl oyer-enpl oyee rel ati onship as defined by Section 71-3-3, and
292 any insurance carrier is hereby prohibited fromcharging a prem um
293 for any person who is a seller or vendor rather than an enpl oyee.
294 Any enpl oyer may el ect, by proper and witten action of its
295 own governing authority, to be exenpt fromthe provisions of the
296 Workers' Conpensation Law as to its sole proprietor, its partner
297 in a partnership or to its enployee who is the owner of fifteen
298 percent (15% or nore of its stock in a corporation, if such sole
299 proprietor, partner or enployee also voluntarily agrees thereto in
300 witing. Any sole proprietor, partner or enployee owning fifteen
301 percent (15% or nore of the stock of his/her corporate enployer
302 who becones exenpt from coverage under the Wrkers' Conpensation
303 Law shall be excluded fromthe total nunmber of workers or

304 operatives toward reaching the mandatory coverage threshold | evel
305 of five (5).

306 SECTION 3. This act shall take effect and be in force from

307 and after its passage.
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