M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

ol
RPOOWONOURAWNE

W N N N DN N DD DD N NMDN P PP PP PPk
o © o0 N oo o b~ N P O O 0o N o o b~ wDN

Senator(s) Tollison To: Judiciary, Division A

SENATE BI LL NO. 2179

AN ACT TO AMEND SECTI ON 85-3-1, M SSI SSI PPl CODE OF 1972, TO
CLARI FY THAT CASH ON DEPCSI T MAY BE SELECTED BY A DEBTOR FOR
EXEMPTI ON FROM EXECUTI ON ON THE SAME BASI S AS CASH, SUBJECT TO THE
CUMJULATI VE VALUE LI M TATI ON; TO AMEND SECTI ON 85-3-4, M SSI SSI PP
CODE OF 1972, TO PROVI DE THAT EXEMPT DI SPOSABLE EARNI NGS REMAI N
EXEMPT FOR 30 DAYS AFTER DEPCSI T, TO AMEND SECTI ON 85-3-17,

M SSI SSI PPl CODE OF 1972, TO CLARI FY THE EXI STI NG EXEMPTI ON FROM
EXECUTI ON OF PROCEEDS STEMM NG FROM A CLAI M BASED ON PERSONAL

I NJURY; TO AMEND SECTI ONS 11-35-23 AND 11-35-25, M SSI SSI PPl CODE
OF 1972, TO CLARI FY FUNDS EXEMPTED UNDER FEDERAL LAW AND FOR
RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 85-3-1, M ssissippi Code of 1972, is
amended as foll ows:

85-3-1. There shall be exenpt from seizure under execution
or attachnent:

(a) Tangible or intangible personal property of the

foll owi ng kinds selected by the debtor, not exceeding Ten Thousand
Dol | ars ($10,000.00) in cunul ative val ue:
(i) Household goods, wearing apparel, books,
ani mal s or crops;
(ii) Motor vehicles;
(itii) Inplenments, professional books or tools of
t he trade;
(iv) Cash on hand;

(v) Intangible property involving the right to

receive noney or credit, including, but not limted to, bank and

ot her accounts, stocks and bonds, earned income credits, child

care credits, child credits, or tax refunds;

(vi) Professionally prescribed health aids;
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(vii) Any itemof tangible personal property worth
| ess than Two Hundred Dol lars ($200.00).

Househol d goods, as used in this paragraph (a), means
clothing, furniture, appliances, one (1) radio and one (1)
television, one (1) firearm one (1) |awnower, |inens, china,
crockery, kitchenware, and personal effects (including wedding
rings) of the debtor and his dependents; however, works of art,
el ectronic entertai nment equi pnent (except one (1) television and
one (1) radio), jewelry (other than wedding rings), and itens
acquired as antiques are not included within the scope of the term
"househol d goods."” This paragraph (a) shall not apply to distress
warrants issued for collection of taxes due the state or to wages
described in Section 85-3-4.

(b) (i) The proceeds of insurance on property, real
and personal, exenpt from execution or attachnment, and the
proceeds of the sale of such property.

(i11) Income fromdisability insurance.

(c) Al property, real, personal and m xed, for the
coll ection or enforcenent of any order or judgnent, in whole or in
part, issued by any court for civil or crimnal contenpt of said
court; expressly excepted herefromare such orders or judgnents
for the paynent of alinony, separate maintenance and child support
actions.

(d) Al property inthis state, real, personal and
m xed, for the satisfaction of a judgnment or claimin favor of
anot her state or political subdivision of another state for
failure to pay that state's or that political subdivision' s incone
tax on benefits received froma pension or other retirenent plan.
As used in this paragraph (d), "pension or other retirenent plan”

i ncl udes:
(1) An annuity, pension, or profit-sharing or

stock bonus or simlar plan established to provide retirenent
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benefits for an officer or enployee of a public or private
enpl oyer or for a self-enployed individual
(i1i) An annuity, pension, or mlitary retirenent
pay plan or other retirenment plan adm nistered by the United
States; and
(ti1) An individual retirenent account.

(e) One (1) nobile hone, trailer, manufactured housing,
or simlar type dwelling owed and occupied as the primry
resi dence by the debtor, not exceeding a value of Twenty Thousand
Dol I ars ($20,000.00); in determ ning this value, existing
encunbrances on said dwelling, including taxes and all other
liens, shall first be deducted fromthe actual value of said
dwelling. A debtor is not entitled to the exenption of a nobile
home as personal property who clainms a honestead exenpti on under
Section 85-3-21, and the exenption shall not apply to collection
of delinquent taxes under Sections 27-41-101 through 27-41-109.

(f) Assets held in, or nonies payable to the
participant or beneficiary from whether vested or not, (i) a
pension, profit-sharing, stock bonus or simlar plan or contract
established to provide retirenment benefits for the participant or
beneficiary and qualified under Section 401(a), 403(a), or 403(b)
of the Internal Revenue Code (or correspondi ng provisions of any
successor law), including a retirenment plan for self-enployed
i ndividuals qualified under one of such enunerated sections, (ii)
an eligible deferred conpensation plan described in Section 457(b)
of the Internal Revenue Code (or correspondi ng provisions of any
successor law), or (iii) an individual retirement account or an
i ndi vidual retirenment annuity within the neaning of Section 408 of
the Internal Revenue Code (or correspondi ng provisions of any
successor law), including a sinplified enpl oyee pension plan.

(g) Nothing in this section shall in any way affect the
rights or renedies of the holder or owner of a statutory lien or

vol untary security interest.
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SECTION 2. Section 85-3-4, M ssissippi Code of 1972, is
amended as foll ows:
85-3-4. (1) The wages, salaries or other conpensation of
| aborers or enpl oyees, residents of this state, shall be exenpt
from sei zure under attachnment, execution or garnishnment for a
period of thirty (30) days fromthe date of service of any wit of
attachnment, execution or garnishnent.
(2) After the passage of the period of thirty (30) days
described in subsection (1) of this section, the nmaxi mum part of
t he aggregate di sposabl e earnings (as defined by Section 1672(b)
of Title 15, United States Code Annotated) of an individual that
may be | evied by attachnment, execution or garnishnment shall be:
(a) In the case of earnings for any wor kweek, the
| esser amount of either,
(1) Twenty-five percent (25% of his disposable
earnings for that week, or
(i1) The amount by which his disposabl e earnings
for that week exceed thirty (30) tines the federal m nimum hourly
wage (prescribed by section 206 (a)(1l) of Title 29, United States
Code Annotated) in effect at the tinme the earnings are payable; or
(b) In the case of earnings for any period other than a
week, the amount by which his disposabl e earnings exceed the
followng "multiple" of the federal m ninmum hourly wage which is
equivalent in effect to that set forth in paragraph (a)(ii) of
this subsection (2): The nunber of workweeks, or fractions
thereof nultiplied by thirty (30) nmultiplied by the applicable
federal m ni mum wage.
(3) (a) The restrictions of subsections (1) and (2) of this
section do not apply in the case of:
(i) Any order for the support of any person issued
by a court of conpetent jurisdiction or in accordance with an

adm ni strative procedure, which is established by state | aw, which
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af fords substantial due process, and which is subject to judicial
revi ew.

(1i1) Any debt due for any state or |ocal tax.

(b) Except as provided in paragraph (b)(iii) of this
subsection (3), the maxi mum part of the aggregate disposable
earnings of an individual for any workweek which is subject to
garni shment to enforce any order for the support of any person
shal | not exceed:

(i) \Where such individual is supporting his spouse
or dependent child (other than a spouse or child with respect to
whose support such order is used), fifty percent (50% of such
i ndi vi dual ' s di sposabl e earnings for that week; and

(i1) Were such individual is not supporting such
a spouse or dependent child described in paragraph (b)(i) of this
subsection (3), sixty percent (60% of such individual's
di sposabl e earnings for that week;

(ti1) Wth respect to the di sposabl e earnings of
any individual for that workweek, the fifty percent (50%
specified in paragraph (b)(i) of this subsection (3) shall be
deened to be fifty-five percent (55% and the sixty percent (60%
specified in paragraph (b)(ii) of this subsection (3) shall be
deened to be sixty-five percent (65%, if and to the extent that
such earnings are subject to garnishnment to enforce a support
order with respect to a period which is prior to the period of
twelve (12) weeks which ends wth the beginning of such workweek.

(4) The exenpt disposable earnings described in this section

remain exenpt for thirty (30) days after deposit in any financial

institution.

SECTION 3. Section 85-3-17, M ssissippi Code of 1972, is
anended as foll ows:

85-3-17. (1) The proceeds of any judgnment or settlenent not

exceedi ng Ten Thousand Dol l ars ($10, 000. 00) recovered by any

person on account of personal injuries sustained, shall inure to
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the party or parties in whose favor such judgnment may be rendered

or settlenment made, free fromall liabilities for the debts of the

person injured.

(2) Proceeds not exceeding Ten Thousand Dol |l ars ($10, 000. 00)

attributable to any chose in action based on personal injuries

sustained shall inure to the party or parties in whose favor an

eventual judgnent may be rendered or settlenent nmade, free from

all liabilities for the debts of the person injured.

SECTION 4. Section 11-35-23, M ssissippi Code of 1972, is
anended as foll ows:
11-35-23. (1) Except for wages, salary or other

conpensation or funds exenpt from garni shnent, execution or

attachnment by virtue of state or federal |law and identifiable

t hrough the use of first-in first-out accounting, including, but

not limted to, individuals' directly deposited social security

and Veterans Adm nistration paynents, all property in the hands of

t he garni shee belonging to the defendant at the tine of the
service of the wit of garnishnent shall be bound by and subject
to the lien of the judgnent, decree or attachnent on which the
writ shall have been issued. |[If the garnishee shall surrender
such property to the sheriff or other officer serving the wit,
the officer shall receive the sane and, in case the garnishnent

i ssued on a judgnent or decree, shall make sale thereof as if

l evied on by virtue of an execution, and return the noney arising
therefromto satisfy the judgnent; and if the garni shnent issued
on an attachnent, the officer shall dispose of the property as if
it were levied upon by a wit of attachnent. And any indebtedness
of the garnishee to the defendant, except for wages, salary or

ot her conpensation or funds exenpt from garni shnent, execution or

attachnment by virtue of state or federal |law and identifiable

t hrough the use of first-in first-out accounting, including, but

not limted to, individuals' directly deposited social security

and Veterans Adm nistration paynents, shall be bound fromthe tine
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of the service of the wit of garnishnent, and be appropriable to
the satisfaction of the judgnent or decree, or |iable to be

condemmed in the attachnent. Service of wit of garnishnent as

provided in Section 11-35-11 and this section shall be effective

to bind nonexenpt funds in the hands of the garni shee.

(2) The court issuing any wit of garnishment shall show
thereon the anmount of the claimof the plaintiff and the court
costs in the proceedi ngs and should at any tine during the
pendency of said proceedings in the court a judgnent be rendered
for a different anbunt, then the court shall notify the garni shee
of the correct anmobunt due by the defendant under said wit.

(3) (a) Except for judgnents, liens, attachnments, fees or
charges owed to the state or its political subdivisions;, wages,
sal ary or other conpensation in the hands of the garni shee
bel onging to the defendant at the tinme of the service of the wit
of garnishnent shall not be bound by nor subject to the lien of
the judgnent, decree or attachnment on which the wit shall have
been i ssued when the wit of garnishnent is issued on a judgnent
based upon a claimor debt that is |ess than One Hundred Dol l ars
($100. 00), excluding court costs.

(b) If the garnishee be indebted or shall becone
i ndebted to the defendant for wages, salary or other conpensation
during the first thirty (30) days after service of a proper wit
of garnishnent, the garnishee shall pay over to the enpl oyee al
of such indebtedness, and thereafter, the garnishee shall retain
and the wit shall bind the nonexenpt percentage of disposable
earni ngs, as provided by Section 85-3-4, for such period of tine
as is necessary to accunulate a sumequal to the anbunt shown on
the wit as due the court, even if such period of tine extends
beyond the return day of the wit. Unless the court otherw se
aut hori zes the garnishee to nake earlier paynents or rel eases, the
garni shee shall retain all sums collected pursuant to the wit and

make only one (1) paynent into court at such tinme as the total
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anount shown due on the wit has been accumul ated, provided that,
at |least one (1) paynent per year shall be nade to the court of
the anmount that has been w thheld during the preceding year.
Shoul d the enpl oynent of the defendant for any reason be
termnated with the garni shee, then the garnishee shall not |ater
than fifteen (15) days after the term nation of such enpl oynent,
report such termnation to the court and pay into the court al
suns as have been withheld fromthe defendant's disposable
earnings. |If the plaintiff in garnishnment contest the answer of

t he garni shee, as now provided by law in such cases, and proves to
the court the deficiency or untruth of the garnishee's answer,
then the court shall render judgnent against the garnishee for
such anount as woul d have been subject to the wit had the said
sum not been released to the defendant; provided, however, any
garni shee who files a tinely and conpl ete answer shall not be
liable for any error nmade in good faith in determ ning or

wi t hhol di ng t he amobunt of wages, salary or other conpensation of a
def endant which are subject to the wit.

(4) Wages, salaries or other conpensation as used in this
section shall nean wages, sal aries, conm ssions, bonuses or other
conpensation paid for enpl oynent purposes only.

(5 The circuit clerk may, in his or her discretion, spread
on the mnutes of the county or circuit court, as the case nmay be,
an instruction that all garnishnent defendants shall send al
garni shnent nonies to the attorney of record or in the case where
there is nore than one (1) attorney of record, then to the
first-naned attorney of record, and not to the clerk. The paynent
schedul e shall be the sanme as subsection (3)(b) of this section.

(6) Al paynents made pursuant to a garni shnment issued out
of the justice court shall be made directly to the plaintiff or to
the plaintiff's attorney as indicated by the plaintiff in his or
her suggestion for wit of garnishnment. The enployer shall notify

the court and the plaintiff or the plaintiff's attorney when a
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judgnent is satisfied or when the enployee is no | onger enpl oyed
by the enpl oyer.

SECTION 5. Section 11-35-25, M ssissippi Code of 1972, is
amended as foll ows:

11-35-25. (1) Every person duly sunmpned as a garni shee
shall answer on oath as to the follow ng particulars, viz.

(a) \Whether he be indebted to the defendant or were so
i ndebted at the tine of the service of the wit on him or have at
any tinme since been so indebted; and, if so indebted, in what sum
whet her due or not, and when due or to becone due, and how the
debt is evidenced, and what interest it bears;

(b) What nonexenpt effects of the defendant he has or
had at the tinme of the service of the wit on him or has had
since, in his possession or under his control;

(c) \Whether he knows or believes that any other person
is indebted to the defendant; and, if so, whom and in what
amount, and where he resides; and

(d) Whether he knows or believes that any other person
has effects of the defendant in his possession or under his
control; and, if so, whom and where he resides.

(2) In addition to answering as to the particulars in
subsection (1) of this section, each person duly summoned as a
garni shee in any case in which he be indebted to the defendant for
wages, salary or other conpensation shall answer on oath as to
whet her the defendant is an enpl oyee of the garnishee and, if so,
the tinme interval between pay periods of the defendant i ncluding
any specific day of a week or nonth on which such defendant is
regul arly paid.

SECTION 6. This act shall take effect and be in force from

and after July 1, 2006.
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