M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Senat or (s) Nunnel ee To: Public Health and
Vel fare

SENATE BI LL NO. 2159

AN ACT TO AMEND SECTI ONS 43-20-5, 43-20-8, 43-20-11,
43-20-12, 43-20-14, 43-20-53, 43-20-57 AND 43-20-59, M SS| SSI PP
CODE OF 1972, TO TRANSFER THE POWNERS AND DUTI ES OF THE STATE
DEPARTMENT OF HEALTH RELATI NG TO THE LI CENSURE OF CHI LD CARE
FACI LI TIES TO THE STATE DEPARTMENT OF HUVAN SERVI CES AND TO
PROVI DE THAT THE DEPARTMENT OF HUMAN SERVI CES SHALL PERFORM ALL OF
THE DUTI ES RELATI NG TO THE ESTABLI SHVENT AND ENFORCEMENT OF
REGULATI ONS GOVERNI NG THE OPERATI ON OF LI CENSED CHI LD CARE
FACI LI TI ES THAT WERE FORMERLY PERFORMED BY THE STATE DEPARTMENT OF
HEALTH, TO AMEND SECTI ON 43-17-39, M SSI SSI PPl CODE OF 1972, TO
DELETE THE AUTOVATI C REPEALER ON THE STATUTE PROVI DI NG THAT THE
DEPARTMENT OF HUVAN SERVI CES |S THE LEAD AGENCY FOR THE FEDERAL
CH LD CARE AND DEVELOPMENT FUND (CCDF) PROGRAM TO REPEAL SECTI ONS
43-20-7 AND 43-20-55, M SSISSI PPl CODE OF 1972, WH CH CREATE AN
ADVI SORY COUNCI L TO ASSI ST THE LI CENSI NG AGENCY I N THE DEVELOPMENT
OF CH LD CARE FACI LI TY STANDARDS AND REGULATI ONS; AND FOR RELATED
PURPGOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 43-20-5, M ssissippi Code of 1972, is
anended as foll ows:

43-20-5. (1) Fromand after July 1, 2006, the powers and

duties of the State Departnent of Health relating to the |licensure

of child care facilities under this chapter shall be transferred

to the State Departnent of Human Services. All records, property,

funds, other assets and personnel of the Child Care Licensure Unit

and the Child Care Licensure Programshall be transferred to the

Department of Human Services. The Executive Director of the

Department of Human Services may assign to the appropriate offices

such powers and duties deenmed appropriate to carry out the | awful

functions of the departnent under this chapter.

(2) Wien used in this chapter, the follow ng words shal
have the foll ow ng nmeani ngs:
(a) "Child care facility" neans a place that provides

shel ter and personal care for six (6) or nore children who are not
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related within the third degree conputed according to the civil

| aw to the operator and who are under thirteen (13) years of age,
for any part of the twenty-four-hour day, whether that place is
organi zed or operated for profit or not. The term"child care
facility" includes day nurseries, day care centers and any other
facility that falls within the scope of the definitions set forth
in this paragraph, regardl ess of auspices. Exenptions fromthe
provi sions of this chapter include:

(1) Child care facilities that operate for no nore
than two (2) days a week, whose prinmary purpose is to provide
respite for the caregiver or tenporary care during other schedul ed
or related activities and organi zed prograns that operate for
three (3) or fewer weeks per year such as, but not limted to,
vacati on bi ble schools and scout day canps.

(i) Any child residential honme as defined in, and
in conpliance with the provisions of, Section 43-16-3(b) et seq.

(tiit) 1. Any elenentary, including kindergarten,
and/ or secondary school system accredited by the M ssissipp
State Departnent of Education, the Southern Association of
Col | eges and Schools, the M ssissippi Private School Education
Associ ation, the American Association of Christian Schools, the
Associ ation of Christian Schools International, and any Head Start
program operating in conjunction with an el enmentary school system
whether it is public, private or parochial, whose primary purpose
is a structured school or school readi ness program

2. Accreditation, for the purpose of
exenption fromthe provisions of this chapter, neans: a. receipt
by any school or school systemof full accreditation from an
accrediting entity listed initem1 of this subparagraph (iii), or
b. proof of application by the school or school systemfor
accreditation status fromthe accrediting entity. Proof of
application for accreditation status shall include, but not be

limted to, a copy of the applicant's conpl eted application for
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accreditation filed wth the licensing agency and a letter or

ot her authenticating docunentation froma signatory authority with
the accrediting entity that the application for accreditation has
been received and that the applicant is currently under
consideration or review for full accreditation status by the
accrediting entity. An exenption for a nonaccredited applicant
under this item2 shall be for a maxi mum of one (1) year fromthe
recei pt date by the licensing agency of the conpleted
docunent ati on for proof of application for accreditation status.
Failure to receive full accreditation by the end of the one-year
exenption period for a nonaccredited applicant shall result in the
nonaccredi ted applicant no | onger renai ning exenpt fromthe

provi sions of this chapter at the end of the one-year period.
However, if full accreditation is not received by the end of the

one-year exenption period, the State Departnent of Human Services,

inits discretion, nmay extend the exenption period for any
nonaccredi ted applicant for periods of six (6) nonths, with the
total extension not to exceed one (1) year. During any such

extensi on periods, the departnent shall have the authority to

enforce child care facility licensure provisions relating to the
health and safety of the children in the school or school system
If a nonaccredited applicant fails to receive full accreditation
by the end of all extended exenption periods, the applicant shal
no |l onger remain exenpt fromthe provisions of this chapter at the
end of the extended exenption periods. This item 2 shall stand
repeal ed on July 1, 2007.

(itv) Any nenbership organization affiliated with a
nati onal organization that charges only a nom nal annual
menber ship fee, does not receive nonthly, weekly or daily paynents
for services, and is certified by its national association as
being in conpliance with the association's m ni num standards and
procedures including, but not limted to, the Boys and Grls Cub

of Anerica, and the YMCA
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(v) Any famly child care hone as defined in
Section 43-20-53(a) et seq.
All other preschool child care prograns and/ or extended day
school prograns nust neet requirenents set forth in this chapter.

(b) "Health" nmeans that condition of being sound in
m nd and body and enconpasses an individual's physical, nental and
enotional welfare.

(c) "Safety" nmeans that condition of being protected
fromhurt, injury or |oss.

(d) "Person" neans any person, firm partnership,
corporation or association.

(e) "Operator" neans any person, acting individually or
jointly with another person or persons, who establishes, owns,
operates, conducts or maintains a child care facility. The child
care facility license shall be issued in the nane of the operator,
or, if there is nore than one (1) operator, in the name of one (1)
of the operators. |If there is nore than one (1) operator, al
statutory and regul atory provisions concerning the background
checks of operators shall be equally applied to all operators of a
facility including, but not limted to, a spouse who jointly owns,
operates or maintains the child care facility regardl ess of which
particul ar person is nanmed on the |icense.

(f) "Personal care" neans assistance rendered by
personnel of the child care facility in perform ng one or nore of
the activities of daily living which includes, but is not limted
to, the feeding, personal groom ng, supervising and dressing of
children placed in the child care facility.

(g) "Licensing agency" neans the M ssissippi Departnent

of Hunman Servi ces.

(h) "Caregiver" nmeans any person who provides direct
care, supervision or guidance to children in a child care

facility, regardless of title or occupation.
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SECTION 2. Section 43-20-8, M ssissippi Code of 1972, is
amended as foll ows:

43-20-8. (1) The licensing agency shall have powers and
duties as set forth below, in addition to other duties prescribed
under this chapter:

(a) Promulgate rules and regul ati ons concerning the
|l icensing and regul ation of child care facilities as defined in
Section 43-20-5;

(b) Have the authority to issue, deny, suspend, revoke,
restrict or otherwi se take disciplinary action against |icensees
as provided for in this chapter;

(c) Set and collect fees and penalties as provided for
in this chapter; and

(d) Have such other powers as nmay be required to carry
out the provisions of this chapter.

(2) Child care facilities shall assure that parents have
wel conme access to the child care facility at all tines.

(3) Each child care facility shall develop and maintain a
current |ist of contact persons for each child provided care by
that facility. An agreenent may be nmade between the child care
facility and the child's parent, guardian or contact person at the
time of registration to informthe parent, guardi an or contact
person if the child does not arrive at the facility wthin a
reasonabl e tine.

(4) Child care facilities shall require that, for any
current or prospective caregiver, all crimnal records, background
and sex offender registry checks and current child abuse registry
checks are obtained. |In order to determne the applicant's
suitability for enploynent, the applicant shall be fingerprinted.
If no disqualifying record is identified at the state level, the
fingerprints shall be forwarded by the Departnent of Public Safety

to the FBI for a national crimnal history record check
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(5) The licensing agency shall require to be perforned a
crimnal records background check and a child abuse registry check
for all operators of a child care facility and any person |iving
in a residence used for child care. The Departnent of Human
Servi ces shall have the authority to disclose * * * any potenti al
applicant whose nanme is listed on the Child Abuse Central Registry
or has a pending admnistrative review. That information shal
remain confidential by all parties. In order to determ ne the
applicant's suitability for enpl oynent, the applicant shall be
fingerprinted. |If no disqualifying record is identified at the
state level, the fingerprints shall be forwarded by the Departnent
of Public Safety to the FBI for a national crimnal history record
check.

(6) The licensing agency shall have the authority to exclude
a particular crime or crines or a substantiated finding of child
abuse and/or neglect as disqualifying individuals or entities for
prospective or current enploynment or |icensure.

(7) The licensing agency and its agents, officers,
enpl oyees, attorneys and representatives shall not be held civilly
| iable for any findings, recomendations or actions taken under
this section.

(8 Al fees incurred in conpliance with this section shal
be borne by the child care facility. The lIicensing agency is
authorized to charge a fee that includes the anmount required by
t he Federal Bureau of Investigation for the national crimnal
hi story record check in conpliance with the Child Protection Act
of 1993, as anended, and any necessary costs incurred by the
| i censi ng agency for the handling and adm nistration of the
crimnal history background checks.

SECTI ON 3. Section 43-20-11, M ssissippi Code of 1972, is
amended as foll ows:

43-20-11. An application for a |license under this chapter

shall be nmade to the |icensing agency upon fornms provided by it,
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and shall contain such information as the |licensing agency may
reasonably require. Each application for a license shall be
acconpanied by a license fee not to exceed Two Hundred Dol | ars
($200.00), which shall be paid to the |icensing agency. Licenses
shall be granted to applicants upon the filing of properly

conpl eted application forns, acconpani ed by paynent of the said
license fee, and a certificate of inspection and approval by the
fire departnment of the nmunicipality or other political subdivision
in which the facility is located, and by a certificate of

i nspection and approval by the health departnment of the county in
which the facility is |located, and approval by the |icensing
agency; except that if no fire departnent exists where the
facility is located, the State Fire Marshal shall certify as to
the inspection for safety fromfire hazards. Said fire, county
heal t h departnent and |icensing agency inspections and approval s
shal | be based upon regul ati ons pronul gated by the |icensing
agency * * *,

Each license shall be issued only for the prem ses and person
or persons naned in the application and shall not be transferable
or assignable except with the witten approval of the |icensing
agency. Licenses shall be posted in a conspicuous place on the
| i censed prem ses.

No governnental entity or agency shall be required to pay the
fee or fees set forth in this section.

SECTI ON 4. Section 43-20-12, M ssissippi Code of 1972, is
amended as foll ows:

43-20-12. Al fees collected by the M ssissippi Departnent

of Human Services under this chapter and any penalties collected

by the board for violations of this chapter shall be deposited in

the State CGeneral Fund * * *.

SECTION 5. Section 43-20-14, M ssissippi Code of 1972, is

anended as foll ows:
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230 43-20-14. (1) The licensing agency nmay deny a |icense or
231 refuse to renew a |license for any of the reasons set forth in

232 subsection (3) of this section.

233 (2) Before the licensing agency nmay deny or refuse to renew,
234 the applicant or person nanmed on the license shall be entitled to
235 a hearing in order to show cause why the |license should not be

236 denied or should be renewed.

237 (3) The licensing agency may suspend, revoke or restrict the
238 license of any child care facility upon one or nore of the

239 follow ng grounds:

240 (a) Fraud, m srepresentation or conceal nent of materi al
241 facts;

242 (b) Conviction of an operator for any crinme if the

243 licensing agency finds that the act or acts for which the operator

244 was convicted could have a detrinmental effect on children cared
245 for by any child care facility;

246 (c) Violation of any of the provisions of this act or
247 of the regul ations governing the licensing and regulation of child
248 care facilities pronmul gated by the |Iicensing agency;

249 (d) Any conduct, or failure to act, that is found or
250 determined by the |icensing agency to threaten the health or

251 safety of children at the facility;

252 (e) Failure by the child care facility to conply with
253 the provisions of Section 43-20-8(3) regardi ng background checks
254 of caregivers; and

255 (f) Information received by the |licensing agency as a
256 result of the crimnal records background check and the child
257 abuse registry check on all operators under Section 43-20-8.

258 (4) Before the licensing agency may suspend, revoke or

259 restrict the license of any facility, any |licensee affected by
260 that decision of the licensing agency shall be entitled to a

261 hearing in which the |icensee nay show cause why the |icense

262 should not be suspended, revoked or restricted.
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(5) Any licensee who disagrees with or is aggrieved by a

deci sion of the M ssissippi State Departnent of Human Services in

regard to the denial, refusal to renew, suspension, revocation or
restriction of the license of the |licensee, may appeal to the
chancery court of the county in which the facility is |ocated.

The appeal shall be filed no later than thirty (30) days after the
| i censee receives witten notice of the final adm nistrative

action by the M ssissippi State Departnent of Human Services as to

t he suspension, revocation or restriction of the license of the
| i censee.

SECTI ON 6. Section 43-20-53, Mssissippi Code of 1972, is
amended as foll ows:

43-20-53. As used in Sections 43-20-51 through 43-20-65:

(a) "Famly child care honme" nmeans any residenti al
facility occupied by the operator where five (5) or fewer children
who are not related within the third degree conputed according to
the civil law to the provider and who are under the age of
thirteen (13) years of age are provided care for any part of the
twenty-four-hour day.

(b) "Registering agency"” neans the M ssissippi State

Departnent of Human Servi ces.

(c) "Provider" neans the person responsible for the
care of children

SECTION 7. Section 43-20-57, Mssissippi Code of 1972, is
amended as foll ows:

43-20-57. (1) No person shall knowi ngly maintain a famly
child care hone if, in such famly child care hone, there resides,
wor ks or regularly volunteers any person who:

(a) (i) Has a felony conviction for a crine against
per sons;
(i1) Has a felony conviction under the Uniform

Control |l ed Substances Act;
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(ti1) Has a conviction for a crinme of child abuse
or negl ect;

(iv) Has a conviction for any sex offense as
defined in Section 45-33-23, M ssissippi Code of 1972; or

(v) Any other offense commtted in another
jurisdiction or any federal offense which, if conmtted in this
state, would be deened to be such a crinme without regard to its
desi gnati on el sewhere;

(b) Has been adjudicated a juvenile offender because of
having commtted an act which if done by an adult would constitute
the comm ssion of a felony and which is a crinme against persons;

(c) Has had a child declared in a court order in this
or any other state to be deprived or a child in need of care based
on an allegation of physical, nental or enotional abuse or negl ect
or sexual abuse;

(d) Has had parental rights term nated pursuant to
Section 93-15-101 et seq., M ssissippi Code of 1972; or

(e) Has an infectious or contagi ous di sease, as defined
by the State Departnent of Health pursuant to Section 41-23-1,

M ssi ssi ppi Code of 1972.

(2) No person shall maintain a famly child care hone if
such person has been found to be a disabled person in need of a
guardi an or conservator, or both.

(3) Any person who resides in the hone and who has been
found to be a disabled person in need of a guardian or
conservator, or both, shall be included in the total nunber of
children allowed in care.

(4) In accordance with the provision of this subsection (4),

the State Departnment of Human Services shall have access to any

court orders or adjudications of any court of record, any records
of such orders or adjudications, crimnal history record
information in the possession of the M ssissippi H ghway Safety

Patrol or court of this state concerning persons working,
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regularly volunteering or residing in a famly child care hone.
The departnent shall have access to these records for the purpose
of determ ni ng whether or not the hone neets the requirenents of
Sections 43-20-51 through 43-20-65.

(5 No famly child care hone or its enployees shall be
liable for civil damages to any person refused enpl oynent or
di scharged from enpl oynent by reason of such hone's conpliance
with the provisions of this section if such hone acts in good
faith to conply with this section.

SECTION 8. Section 43-20-59, M ssissippi Code of 1972, is
amended as foll ows:

43-20-59. (1) Any person maintaining a famly child care
honme may register such home with the State Departnment of Human
Servi ces on forns provided by the departnent.

(2) Acertificate of registration shall be issued to the
applicant for registration who (a) attests to the safety of the
home for the care of children, (b) submts a fee of Five Dollars
($5.00) payable to the departnment, and (c) certifies that no
person described in paragraph (a), (b), (c), (d) or (e) of Section
43-20-57(1) resides, works or volunteers in the famly child care
hone.

(3) The departnent shall furnish each applicant for
registration a famly child care hone safety evaluation formto be
conpleted by the applicant and submtted with the registration
application.

(4) The certificate of registration shall be renewed
annually in the same manner provided for in this section.

(5 Acertificate of registration shall be in force for one
(1) year after the date of issuance unless revoked pursuant to
Sections 43-20-51 through 43-20-65. The certificate shall specify
that the registrant may operate a famly child care hone for five
(5) or fewer children. This section shall not be construed to

limt the right of the departnent to enter a registered famly
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361 child care hone for the purpose of assessing conpliance with
362 Sections 43-20-51 through 43-20-65 after receiving a conplaint
363 against the registrant of such home or in conducting a periodic
364 routine inspection.

365 (6) The departnent shall adopt rules and regulations to
366 inplenment the registration provisions.

367 SECTION 9. Section 43-17-39, M ssissippi Code of 1972, is
368 anmended as foll ows:

369 43-17-39. (1) The Departnent of Human Services is

370 M ssissippi's lead agency in the federal Child Care and

371 Devel opnent Fund (CCDF) program CCDF is conprised of the

372 followng funding streans: discretionary, nmandatory, federa
373 matching, and state matching. |In addition, as allowed by federal
374 regulation, Mssissippi currently transfers twenty percent (20%
375 of the Tenporary Assistance to Needy Fam lies (TANF) grant into
376 CCDF. The CCDF/ TANF program hel ps eligible working parents pay
377 for early care and education services for their children.

378 (2) In the operation of the CCDF/ TANF program the

379 Departnent of Human Services shall conply with the foll ow ng
380 requirenents:

381 (a) The departnent shall maintain records and post on a
382 nonthly basis, as information is available, on a publicly

383 accessible website for each county, the information required for
384 the federal report known as the Child Care Aggregate Report,

385 ACF-800, federal report ACF-801 and for the state as a whole, the
386 information required for the financial report known as ACF- 696
387 related to CCDF (42 USCS, Chapter 105, Subchapter 11-B).

388 (b) The departnent shall establish performance | evel
389 standards including the follow ng requirenents in CCDF/ TANF

390 certificate subgrants: neasurabl e outcone-based contract

391 neasures, clear statenents of expectations, evaluation criteria,
392 docunentation, and the explicit descriptions of reporting

393 requirenents. The State Departnent of Audit shall annually audit
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the expenditures by the departnent, subject to the availability of
public or private funds specifically for that purpose. The State
Department of Audit shall also annually audit expenditures by

subr eci pi ent s/ subgrantees and providers including those currently
known as "Designated Agents" and those to whom Quality I nprovenent
funds were awarded by the departnent, and may audit such
expenditures during the five (5) years next preceding July 1,
2005, at the request of the Executive Director of the Departnent
of Human Services and subject to the availability of funds for
that purpose. In addition, the State Departnent of Audit shal
periodically, but not |ess than once every three (3) years,
conduct performance audits on the departnment for the purposes of
assessi ng program i npact, subject to the availability of public or
private funds for that purpose. The State Departnent of Audit
shal | provide copies of each of the audits to the Chairnen of the
House Public Health and Human Services Comm ttee and the Senate
Public Health and Wl fare Commttee.

(c) The departnent shall provide to the custodi al
parents a plai n-l1anguage expl anation of all programcriteria to
qualify for a CCDF/ TANF certificate to obtain early care and
education for a child frombirth up to the 13th birthday if not
di sabl ed, but if disabled, then up to eighteen (18) years of age.

(d) The departnent shall require licensed child care
providers participating in the CCDF/ TANF certificate programto
provi de devel opnentally appropriate early chil dhood educati onal
activities, including reading and witing.

(3) [Deleted]

(4) [Deleted]

SECTI ON 10. Sections 43-20-7 and 43-20-55, M ssissippi Code
of 1972, which create an Advisory Council to assist the |icensing
agency in the devel opnent of child care facility standards and

regul ati ons, are hereby repeal ed.
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426 SECTION 11. This act shall take effect and be in force from
427 and after July 1, 2006.
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