M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Senator(s) Tollison To: Business and Financi al
Institutions; Judiciary,
Di vision A

SENATE BI LL NO 2134

1 AN ACT TO CREATE THE M SSI SSI PPl DEFERRED DEPCSI T LOAN ACT;

2 TO DEFI NE CERTAIN TERMS; TO PROVI DE FOR LI CENSI NG AND EXAM NATI ON
3 OF PERSONS ENGAG NG I N THE BUSI NESS OF MAKI NG DEFERRED DEPOCSI T

4 LOANS; TO REQUI RE CERTAI N DI SCLOSURES TO CONSUMERS; TO REQUI RE

5 CERTAIN ACTS; TO PRCHI BI T CERTAI N ACTS; TO REQUI RE REPORTI NG TO

6 THE COWM SSI ONER OF BANKI NG AND CONSUMER FI NANCE; TO PROVI DE

7 PENALTIES FOR VI OLATI ONS OF THE ACT; TO REPEAL SECTI ONS 75-67-501
8 THROUGH 75-67-539, M SSISSIPPI CODE OF 1972, WH CH CREATE THE

9 M SSISSI PPl CHECK CASHERS ACT; AND FOR RELATED PURPOSES.

10 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
11 SECTION 1. Title and purpose. This act shall be known and
12 may be cited as the "M ssissippi Deferred Deposit Loan Act." This
13 act shall be liberally construed to effectuate its purpose and is
14 to be construed as a consuner protection statute for all purposes.
15 The purpose of the act is to protect M ssissippi consuners who

16 enter into short-term high interest rate "deferred deposit" or
17 "payday" | oans fromthe abuses that occur in the credit

18 rmarket pl ace.

19 SECTION 2. Definitions. The follow ng words and phrases

20 used in this act shall have the follow ng nmeani ngs unl ess the

21 context clearly indicates otherw se:

22 (a) "Appropriate | aw enforcenent agency"” neans the

23 sheriff of each county in which the Iicensee nmaintains an office,
24 or the police chief of the municipality in which the |icensee

25 mintains an office, or |law enforcenent officers of the Departnent
26 of Public Safety.

27 (b) "Attorney Ceneral™ means the Attorney General of
28 the State of M ssissippi.

29 (c) "Check"™ means any check, draft, noney order,
30 personal noney order, pre-authorized custoner draft, or other
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instrunment for the transm ssion or paynent of noney as determ ned
by the Comm ssioner of Banking and Consuner Fi nance, but shall not
i nclude travel ers checks or foreign drawn paynent instrunents.

(d) A "check casher"” neans any individual, partnership,
associ ation, joint stock association, trust or corporation,
excluding the United States governnent and the governnent of this
state, who exchanges cash or other value for any check, draft,
noney order, personal noney order, or other instrunment for the
transm ssion or paynent of noney, except travel ers checks and
foreign drawn paynent instrunments and who charges a fee therefor.

(e) "Comm ssioner"” nmeans the M ssissippi Comm ssi oner
of Banki ng and Consuner Finance, or his designee, as the
designated official for the purpose of enforcing this act.

(f) "Departnent"” neans the Departnent of Banking and
Consuner Fi nance.

(g) "Lender" neans any person or entity that offers or
makes a deferred deposit transaction, arranges a deferred deposit
transaction for a third party, or acts as an agent for a third
party, regardl ess of whether the third party is exenpt from
| i censing under this act or whether approval, acceptance or
ratification by the third party is necessary to create a | egal
obligation for the third party. Notw thstanding that a bank,
savings institution, credit union or farmcredit system may be
exenpted by federal law fromthis act's provisions related to
interest rate, finance charges and licensure, all other applicable
provi sions of this act apply to these entities. Any |ender that
is not a bank, savings institution, credit union or farmcredit
system nust conply with all the provisions of this act, whether
acting on its own account or as an agent or broker of the third
party, to the extent federal |aw does not preenpt the application
of this act to agents or brokers.

(h) "Licensee" neans any individual, partnership,

associ ation or corporation duly licensed by the Departnent of
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Banki ng and Consuner Finance to engage in the business of cashing
checks under this act.

(1) "Person" neans an individual, partnership,
corporation, joint venture, trust, association or any |legal entity
however organi zed.

(j) "Personal noney order" neans any instrunment for the
transm ssion or paynent of noney in relation to which the
purchaser or remtter appoints or purports to appoint the seller
thereof as his agent for the receipt, transm ssion or handling of
noney, whether such instrument is signed by the seller or by the
purchaser or remtter or sone other person.

SECTI ON 3. Licensing and exam nation. (1) No person shal

engage in or offer to engage in the business regulated by this act
unl ess and until a license has been issued by the conm ssioner. A
separate license is required for each place of business regul ated
by this act and each busi ness nmust be independent of, and not a
part of, any other business operation. The conm ssioner shall not
i ssue or renew any such license unless and until the follow ng
findings are nmade:

(a) That authorizing the applicant to engage in such
business will pronote the conveni ence and advantage of the
comunity in which the applicant proposes to engage in business;

(b) That the financial responsibility, experience,
character and general fitness of the applicant are such as to
command the confidence of the public and to warrant the belief
that the business wll be operated lawfully and fairly, and within
t he provisions and purposes of this act;

(c) That neither the applicant, nor any principals of
t he applicant, which includes any persons owning at |east five
percent (5% of the applicant, have been convicted of any crines;

(d) That the applicant shall have a m nimum net worth
of at least Twenty-five Thousand Dol | ars ($25, 000.00) avail able

for the operation of each location, with such net worth to be
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determ ned in accordance with generally accepted accounting
practi ces;

(e) That the applicant has provided a sworn statenent
that the applicant has not used in the past, nor wll in the
future directly or indirectly use the crimnal process of this
state or any other state to collect the paynent of deferred
deposit | oans not generally available to creditors to collect
| oans in default; and

(f) Any other information as the comm ssioner may deem
necessary.

(2) Application for a license. Each application for a
| icense shall be in witing and under oath to the comm ssioner, in
a formprescribed by the comm ssioner, and shall include the
fol | ow ng:

(a) The legal nane, residence and busi ness address of
the applicant and, if the applicant is a partnership, association
or corporation, of every nenber, officer, managi ng enpl oyee and
di rector thereof.

(b) The location in M ssissippi at which the registered
office of the applicant shall be |ocated; and

(c) Oher data and information the comm ssi oner nay
require with respect to the applicant, its directors, trustees,
of ficers, nmenbers and managi ng enpl oyees or agents.

(3) Fee and bond. A nonrefundable fee of One Thousand
Dol I ars ($1, 000.00) shall be paid by each applicant for each place
of business for which a license is sought under this act. Each
applicant nmust post a bond in the anbunt of Twenty-five Thousand
Dol I ars ($25, 000. 00) per location which nust continue in effect
for five (5) years after the |icensee ceases operation in
M ssi ssippi. Such bond shall be available to pay damages and
penalties to consuners harnmed by any violation of this act.

(4) Issuance and Posting of License. Upon the filing of an

application in a formprescribed by the comm ssi oner, acconpani ed
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by the fee, bond and docunents required by this act, the

conmm ssioner shall investigate to ascertain whether the
qualifications prescribed by this act have been satisfied. |If the
conmmi ssioner finds that the qualifications have been satisfied,
and approves the docunents, the conm ssioner shall issue to the
applicant a license to engage in the deferred deposit services
business in Mssissippi. The license shall be kept conspicuously
posted in the place of business of the |icensee.

(5) Effectiveness and nontransferability of license. (a) A
| i cense issued pursuant to this act shall remain in force and
effect through July 1 after its date of issuance unless earlier
surrendered, suspended or revoked pursuant to this act.

(b) Licenses issued pursuant to this act shall expire
on July 1 of each year. Each license may be renewed for the
ensui ng twel ve-nonth peri od upon application by the |icensee
showi ng continued conpliance with the requirenents of this act and
the paynent to the comm ssioner annually, on or before May 1 of
each year, a license renewal fee of Seven Hundred Fifty Dol lars
($750. 00) per location.

(c) A license issued pursuant to this act is not
transferabl e or assignable. The prior witten approval of the
conmmi ssioner is required for the continued operation of a deferred
deposit service business whenever a change of control or ownership
of a license is proposed.

(6) Regulations and exam nations. (a) The comm ssioner nmay
promul gate reasonabl e regul ati ons, not inconsistent with [aw, for
the enforcenent of this act.

(b) To assure conpliance with the provisions of this
act, the conmm ssioner nmay exam ne the rel evant business, books and
records of any licensee. The comm ssioner nay charge and col |l ect
an exam nation fee of Four Hundred Dol |l ars ($400.00) per day per
exam ner for any conpliance exam nation conducted by the

conmm ssioner, wth such fee not exceeding Two Thousand Dol | ars
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(%2, 000.00) per year. Al exam nation fees collected by the
comm ssioner pursuant to this provision shall be deposited into
t he Departnent of Banki ng and Consuner Fi nance Special Fund.

(7) Revocation of license. |If the conm ssioner shall find,
after due notice and hearing, or opportunity for hearing that any
| icensee, or an officer, agent, enployee or representative
t hereof, has violated any of the provisions of this act, or has
failed to conply with the rules, regulations, instructions or
orders pronul gated by the comm ssioner, or has failed or refused
to make its reports to the conmm ssioner, or has furnished false
information to the comm ssioner, the comm ssioner may issue an
order revoking or suspending the right of such |icensee and such
of ficer, agent, enployee or representative to do business in this
state as a licensee. No revocation, suspension or surrender of
any license shall relieve the licensee fromcivil or crimna
liability for acts commtted prior thereto.

SECTI ON 4. Required disclosures. (1) Information panphl et

provided to all consuners. Before entering into a deferred
deposit loan, the licensee shall deliver to the consuner a
panphl et prepared by or at the direction of the comm ssioner which
explains, in sinple English and Spanish, all of the consuner's
rights and responsibilities in a deferred deposit |oan
transacti on.

(2) Toll-free phone nunber. The panphlet shall include a
toll-free nunber to the conm ssioner's office to handl e concerns
or conplaints by consuners, and inforns consuners that the
comm ssioner's office can provide information about whether a
| ender is |licensed, whether conplaints have been filed with the
conmm ssioner, and the resolution of such conplaints. The
toll-free nunber (along with an explanation that the nunber is to
the comm ssioner's office and can handl e concerns or conplaints by
consuners, provide information about whether a | ender is |icensed,

whet her conpl ai nts have been filed with the conm ssioner, and the
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resol ution of such conplaints) shall be posted in a conspi cuous
place in the licensee's place of business in at |east twenty-four
(24) bold Tinmes New Roman font.

(3) Loan docunents. Licensees shall provide consuners with
a witten agreenent on a formspecified or approved by the
conmm ssioner that can be kept by the consunmer, and nust include
the followng information in English and in the | anguage in which
the | oan was negoti at ed:

(a) The nane, address, phone nunber of the |icensee
maki ng the deferred deposit | oan, and the nane and title of the
i ndi vi dual enpl oyee who signs the agreenent on behalf of the
| i censee;

(b) An item zation of the fees and interest charges to
be paid by the consuner;

(c) Disclosures required by the federal Truth in
Lendi ng Act, regardl ess of whether the Truth in Lendi ng Act
applies to the particul ar deferred deposit |oan;

(d) Disclosures required under any other state |aw,

(e) A clear description of the consuner's paynent
obl i gations under the | oan;

(f) In a manner which is nore conspicuous than the
other information provided in the |oan docunent and is in at |east
fourteen (14) point bold typeface, a statenent that "you cannot be
prosecuted in crimnal court to collect this loan and the |icensee
can not take civil action beyond that allowed for other financial
institutions.” Such notice shall be |ocated i nmedi ately preceding
the signature of the consuner;

(3) Posting requirenents. The follow ng notices in English,
Spani sh, as well as other |anguages, in which a significant anpunt
of deferred deposit |oan business is conducted, nust be
conspi cuously posted by all licensees in each |ocation of a
busi ness providing deferred deposit loans in at |east fourteen

(14) point bold typeface:
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(a) That informs consuners that the |icensee cannot use
the crimnal process against a consunmer to collect any deferred
deposit | oan.

(b) The schedule of all interest and fees to be charged
on such loans with an exanple of the anobunts that woul d be charged
on a Four Hundred Dol |l ar ($400.00) |oan payable in fourteen (14)
days and thirty (30) days, giving the correspondi ng annual
percentage rate.

(c) "WARNING The fees and interest charged on
deferred deposit |loans nade at this institution are higher than
t hose charged at other financial institutions.™

SECTION 5. Required acts. (1) Each deferred deposit |oan

must have a mnimumtermof no less than thirty-one (31) days.

(2) The maxi mum anount of the deferred deposit | oan shal
not exceed Four Hundred Dol |l ars ($400.00), excluding charges
di scussed in subsection (3).

(3) The licensee may charge a naxi mum annual percentage rate
(APR) of interest equal to sixty percent (60% of the deferred
deposit |loan. For exanple, a deferred deposit loan with a term of
thirty-one (31) days nmade in the anobunt of Four Hundred Dol l ars
($400.00) allows additional interest fees of Twenty Dollars and
Thirty-eight cents ($20.38) based on a 365-day year.

(4) A consuner shall be permitted to make partial paynents,
in amounts equal to no less than Five Dollar ($5.00) increnents,
on the loan at any tinme, w thout charge, prior to presentnent of
the check for collection. However, partial paynents nade by the
consuner may not be in the formof a personal check.

(5) After each paynent made, in full or in part, on any
| oan, the licensee shall give to the person maki ng such paynent a
signed, dated receipt show ng the anmount paid and the bal ance due
on the | oan.

(6) The check witten by the consunmer in a deferred deposit

| oan nmust be made payable to the |icensee.
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(7) Upon receipt of the check fromthe consuner for a
deferred deposit loan, the licensee nust i mediately stanp the
back of the check with an endorsenment that states: "This check is
bei ng negotiated as part of a deferred deposit |oan pursuant to
[include the code citation to this act] and any hol der of this
check takes it subject to all clains and defenses of the maker."

(8) The licensee nmust provide the consuner, or each consuner
if there are nore than one, with a copy of all |oan docunents
prior to consummati on of the deferred deposit | oan agreenent.

(9) The hol der or assignee of any check witten by a
consuner in connection with a deferred deposit |oan takes the
i nstrunment subject to all clainms and defenses of the consuner.

SECTION 6. Prohibited acts. The follow ng are prohibited

practices regardi ng deferred deposit transactions:

(a) Taking or attenpting to take any security other
than the borrower's instrunent.

(b) Taking or attenpting to take nore than a single
check or other instrunent fromthe borrower in connection with a
single transacti on.

(c) Selling, offering or soliciting any application for
credit insurance in connection wth a transaction.

(d) Tying the transaction to any other transaction,
of fer or obligation of the borrower.

(e) Failing to conply with the conm ssioner's request
for assistance in resolving a conplaint.

(f) Using or threatening to use crimnal process to
col l ect a dishonored check, unless fraud is invol ved.

(g) Assigning or selling to another |ender an
instrunment taken in connection with a deferred deposit transaction
unl ess the instrunent bears the foll ow ng endorsenent: TH'S
| NSTRUMENT WAS G VEN BY | TS MAKER TO SECURE A DEFERRED DEPOSI T
TRANSACTI ON UNDER G S. 53-281.1 AND THE ASSI GNEE | S DEEMED TO HAVE
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KNOALEDGE OF AND SHALL BE BOUND BY THE TERMS AND CONDI TI ONS OF THE
LOAN AGREEMENT BETWEEN THE BORROVWER AND THE ORI G NAL LENDER.

(h) Engaging in any device or subterfuge to evade the
requi renents of this act including making | oans di sgui sed as
personal property sales and | easeback transactions or disguising
| oan proceeds as cash "rebates" for the pretextual install nment
sal e of goods or services.

(1) Failing to collect and provide information
regardi ng the nunber, total and average transaction anmounts and
any other information the comm ssioner may request.

(j) Ofering, arranging, acting as an agent for, or
assisting a lender in the nmaking of a deferred deposit transaction
unl ess the I ender conplies with the provisions of this act.

SECTION 7. Reporting requirenents. (1) Supervision by

conmm ssioner. Each licensee shall keep and use books, accounts
and records which will enable the conm ssioner to determne if the
| icensee is conplying with the provisions of the act and nmaintain
any other records as required by the comm ssioner. The

comm ssioner, or his designee, is authorized to exam ne such
records at any reasonable tinme. Al such records nust be kept for
four (4) years followng the last entry on a | oan and according to
general |y accepted accounting procedures which neans that an

exam ner nust be able to review the recordkeeping and reconcile
each consuner |oan with docunentation maintained in the consuner's
| oan file records.

(2) Licensee information. Each licensee shall file an
annual report with the conm ssioner on forns prescribed by the
conmmi ssioner. Such reports shall be verified by the oath or
affirmati on of the owner, manager or president of the |icensee.
Such reports shall disclose in detail and under appropriate
headi ngs:

(a) The resources, assets and liabilities of such

| i censee at the beginning and the end of the period.
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(b) The incone, expense, gain, loss and a
reconciliation of surplus or net worth with the bal ance sheets,
and the ratios of the profits to the assets reported.

(c) The total nunber of deferred deposit |oans nmade in
t he cal endar year ending as of Decenber 31 of the previous year.

(d) The total nunber of such | oans outstanding as of
Decenber 31 of the previous year.

(e) The m ninum maxi nrum and aver age dol | ar anount of
checks whose deposits were deferred in the cal endar year ending as
of Decenber 31 of the previous year.

(f) The average annual percentage rate, the average
nunber of days a deposit of a check is deferred during the
cal endar year ending as of Decenber 31 of the previous year.

(g) The total nunber and doll ar anmount of returned
checks, the total nunmber and doll ar anmount of checks recovered,
the total nunmber and dollar amount of checks charged off during
the cal endar year ending as of Decenber 31 of the previous year.

(h) Verification that the |icensee has not used the
crimnal process or caused the crimnal process to be used in the
collection of any deferred deposit |oans or used any civil process
to collect the paynent of deferred paynent | oans not generally
available to creditors to collect on loans in default during the
cal endar year ending as of Decenber 31 of the previous year.

(3) Oher business. |If a licensee conducts anot her business
or is affiliated with other |icensees under this act, or if any
ot her situation exists under which allocations of expense are
necessary, the licensee shall make such allocation according to
appropriate and reasonabl e accounting principles as approved by
the comm ssioner. Information about other business conducted on
the sane prem ses as that of deferred deposit |oans shall be
provi ded as required by the comm ssioner.

(4) Annual reports. The comm ssioner shall conpile annual

reports of deferred deposit lending in this state fromthe
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i nformati on provided under this section and provide a copy to the
Governor and the Legislature. Annual reports shall be avail able
to interested parties and to the general public.

(5) Copy of contract and fee schedule. Each |icensee shal
file a copy of the contract and the fee schedule with the
conmmi ssioner prior to the date of commencenent of business at each
| ocation, at the tinme any changes are nmade to the docunents or
schedul e, and annually thereafter upon renewal of the |icense.
These docunents shall be available to interested parties and to
t he general public.

SECTION 8. Violations. (1) Crimnal penalties. 1In

addition to any penalty which may be applicable, any |icensee or
enpl oyee who willfully violates any provision of this act, or who
willfully makes a false entry in any record specifically required
by this act shall be guilty of a m sdeneanor and upon conviction

t hereof, shall be punishable by a fine not in excess of One
Thousand Dol | ars ($1, 000.00) per violation or false entry.
Compliance with the crimnal provisions of this act shall be
enforced by the appropriate | aw enforcenent agency, which may
exercise for that purpose any authority conferred upon that agency
by I aw.

(2) Cease and desist orders. Wen the comm ssioner has
reasonabl e cause to believe that a person is violating any
provision of this act, the comm ssioner, in addition to and
W thout prejudice to the authority provided el sewhere in this act,
may do one or nore of the follow ng:

(a) Oder the person to cease and desist fromviolating
this act;

(b) Order the person to pay the comm ssioner a civil
penalty of not nore than One Thousand Dol lars ($1, 000.00) for each
transaction in violation of this act;

(c) Require the refund of any fees collected by such

person in violation of this act.
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393 (3) Guvil penalties. (a) Any person found to have viol ated
394 this act shall be liable to the consuner for actual, consequenti al
395 and punitive danmages, plus statutory damages of One Thousand

396 Dollars ($1,000.00) for each violation (to be increased by the
397 comm ssioner to reflect inflation), plus costs and attorney's

398 fees.

399 (b) Acivil action may be brought by the Attorney

400 Ceneral or any district attorney. Were a successful civil action
401 is brought by a district attorney, one-half (1/2) of the danages
402 recovered on behalf of the state shall be distributed to the

403 office of the district attorney of the judicial circuit of such
404 district attorney to be used by the district attorney in order to
405 fund the budget of that office.

406 (4) Void agreenent. Any deferred deposit | oan agreenent,
407 and the acconpanyi ng paynent device, the making or collecting of
408 which violates any provision of this act or rul e adopted

409 thereunder shall be void, and the | ender or any other party

410 acting by or through the | ender shall have no right to collect,
411 receive or retain any principal or charges whatsoever with

412 respect to the | oan.

413 SECTION 9. The provisions of Sections 75-67-501, 75-67-503,
414  75-67-505, 75-67-507, 75-67-509, 75-67-511, 75-67-513, 75-67-515,
415 75-67-516, 75-67-517, 75-67-519, 75-67-521, 75-67-523, 75-67-525,
416  75-67-527, 75-67-529, 75-67-531, 75-67-533, 75-67-535, 75-67-537
417 and 75-67-539, M ssissippi Code of 1972, which create the

418 M ssi ssi ppi Check Cashers Act, are hereby repealed on July 1,

419 2006.

420 SECTION 10. This act shall take effect and be in force from
421 and after July 1, 2006.
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