M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Representative Lane To: Public Health and Human
Servi ces

HOUSE BI LL NO. 1434

1 AN ACT TO CODI FY NEW SECTI ON 73-11-71, M SSI SSI PPI CODE OF

2 1972, TO REQUI RE FUNERAL ESTABLI SHVENTS TO AFFI X OR ATTACH A

3  PERMANENT | DENTI FI CATI ON METAL TAG TO A DEAD HUVMAN BODY BEFORE

4 PLACING THE BODY I N A CASKET FOR | NTERMENT; TO PROVI DE THAT I F A
5 DEAD HUVAN BODY | S TO BE CREMATED, THE FUNERAL ESTABLI SHVENT SHALL
6 PLACE A PERVANENT | DENTI FI CATI ON METAL TAG | N THE CREMATORY URN

7 BEFORE THE REMAINS ARE PLACED IN THE URN;, TO AMEND SECTI ON

8 73-11-57, M SSISSIPPI CODE OF 1972, TO PROVI DE THAT SOLI Cl TATI ON
9 OR ACCEPTANCE OF A FEE FOR PERFORM NG THE REQUI REMENTS OF THE

10 PRECEDI NG SECTION IS GROUNDS FOR DI SCI PLI NARY ACTI ON AGAI NST A

11 LI CENSEE; AND FOR RELATED PURPOSES.

12 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
13 SECTION 1. The followi ng shall be codified as Section

14 73-11-71, M ssissippi Code of 1972:

15 73-11-71. (1) Before or at the time of placing a dead hunan
16 body in a casket for internent or entonbnent, each funeral

17 establishment shall securely affix or attach to the body,

18 preferably upon the ankle, a pernmanent identification netal tag
19 approved by the board, containing the decedent's name, date of

20 birth, date of death and social security nunber. |[If that

21 information is not available to the funeral establishnment, then a
22 permanent identification metal tag stating that the information is
23 not available shall be affixed or attached to the body.

24 (2) If a dead human body is to be cremated, then a permanent
25 identification netal tag approved by the board, containing the

26 decedent's nane, date of birth, date of death and social security
27 nunber, shall be placed in the crematory urn before the remains
28 are placed in the urn. [If that information is not available to
29 the funeral establishnent, then a pernmanent identification netal
30 tag stating that the information is not avail able shall be placed
31 in the crematory urn before the remains are placed in the urn.
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(3) No funeral establishnent shall solicit or collect a fee
for the affixing or attaching of a permanent identification netal
tag as required under this section.

(4) Failure to conply with this section is a disciplinary
of fense and i s punishable as provided in Section 73-11-57.

SECTION 2. Section 73-11-57, M ssissippi Code of 1972, is
amended as fol |l ows:

73-11-57. (1) The board may refuse to exam ne or to issue
or renew, or may suspend or revoke, any license, or may reprimand
or place the holder thereof on a termof probation, after proper
hearing, upon finding the holder of such license to be guilty of
acts of comm ssion or om ssion including the foll ow ng:

(a) The enploynent of fraud or deception in applying
for a license or in passing the exam nation provided for in this
chapter;

(b) The erroneous issuance of a license to any person;

(c) The conviction of a felony by any court in this
state or any federal court or by the court of any other state or
territory of the United States;

(d) The practice of enbal m ng under a fal se nane or
without a license for the practice of funeral service;

(e) The inpersonation of another funeral service or
funeral directing |licensee;

(f) The permtting of a person other than a funeral
service or funeral directing licensee to make arrangenents for a
funeral and/or form of disposition;

(g) Violation of any provision of this chapter or any
rule or regulation of the board;

(h) Having had a license for the practice of funeral
service or funeral directing suspended or revoked in any
jurisdiction, having voluntarily surrendered his |license in any
jurisdiction, having been placed on probation in any jurisdiction,

havi ng been pl aced under disciplinary order(s) or other
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restriction in any manner for funeral directing and/or funeral
service, or operating a funeral establishnment (a certified copy of
the order of suspension, revocation, probation or disciplinary
action shall be prima facie evidence of such action);

(i) Solicitation of dead human bodi es by the |icensee,
hi s agents, assistants or enpl oyees, whether such solicitation
occurs after death or when death is immnent; if the person
solicited has nade known a desire not to receive the
comuni cation, or if the solicitation involves coercion, duress or
harassnent, or if the solicitation takes place at the residence of
the client or prospective client, is uninvited by the client or
prospective client and has not been previously agreed to by the
client or prospective client; however, this shall not be deened to
prohi bit general advertising;

(j) Enployment directly or indirectly of any
apprentice, agent, assistant, enployee, or other person, on a
part-tinme or full-time basis or on conm ssion, for the purpose of
calling upon individuals or institutions by whose influence dead
human bodi es may be turned over to a particular funeral
est abl i shnent;

(k) Failure to nake responses to conmunications or
requests of the board within thirty (30) days;

(1) Know ngly perform ng any act that in any way
assi sts an unlicensed person to practice funeral service or
funeral directing;

(m Know ngly nmaking a fal se statenent on death
certificates; * * *

(n) Unprofessional conduct which includes, but is not
limted to:

(1) Retaining a dead human body for the paynent of

a fee for the performance of services that are not authorized;
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(11) Know ngly performng any act which in any way
assi sts an unlicensed person to practice funeral service or
funeral directing;

(tii1) Being guilty of any dishonorabl e conduct
likely to deceive, defraud or harmthe public;

(tv) Any act or omission in the practice of
funeral service or directing which constitutes dishonesty, fraud
or msrepresentation with the intent to benefit the |icensee,
anot her person or funeral establishnent, or with the intent to
substantially injure another person, |licensee or funeral
establishnment; or

(v) Any act or conduct, whether the sanme or of a
different character than specified above, which constitutes or
denonstrates bad faith, inconpetency or untrustworthiness; or
di shonest, fraudulent or inproper dealing; or any other violation
of the provisions of this chapter, the rules and regul ations
establi shed by the board or any rule or regul ation promnul gated by
the Federal Trade Conm ssion relative to the practice of funeral
service or funeral directing;

(o) Solicitation or acceptance by the |licensee of a fee

for the affixing or attaching of a permanent identification netal

tag to a dead human body that is placed in a casket to be interred

or entonbed; or

(p) Solicitation or acceptance by the licensee of a fee

for the placing of a permanent identification netal tag in a

crematory urn before placing human remains in the urn.

(2) The board may, upon satisfactory proof that the
applicant or |licensee has been guilty of any of the offenses above
enunerated, refuse to examne or issue a license to the applicant,
or may refuse to renew or revoke or suspend the |license of the
Iicensee, or place on probation or reprimand him upon a majority
vote of the board nenbers, after a hearing thereon. The board is

vested wwth full power and authority to hold and conduct such
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hearings, conpel the attendance of w tnesses and the production of
books, records and docunents, issue subpoenas therefor, adm nister
oat hs, exam ne w tnesses, and do all things necessary to properly
conduct such hearings. The board nmay waive the necessity of a
hearing if the person accused of a violation admts that he has
been guilty of such offense. Any person who has been refused a

| i cense or whose |icense has been revoked or suspended may, within
thirty (30) days after the decision of the board, file with the
board a witten notice stating that he feels hinself aggrieved by
such decision and may appeal therefromto the circuit court of the
county and judicial district of residence of the person, or if the
person is a nonresident of the State of M ssissippi, to the
Crcuit Court of the First Judicial D strict of H nds County.

Upon the filing of such notice, the secretary of the board shal
transmt to the clerk of the circuit court the records and
findings of such proceedings. The circuit court shall hear and
determ ne as to whether the action of the board was in accord or
consistent with law, or was arbitrary, unwarranted or in abuse of
di scretion. An appeal fromthe circuit court judgnent or decree
may be reviewed by the Supreme Court as is provided by |aw for

ot her appeals. An appeal of a decision or order of the board does
not act as a supersedeas.

(3) In a proceeding conducted under this section by the
board for the revocation or suspension of a |license, the board
shal | have the power and authority for the grounds stated for such
revocation or suspension, and in addition thereto or in lieu of
such revocation or suspension may assess and | evy upon any person
| i censed under this chapter, a nonetary penalty, as follows:

(a) For the first violation of any of the subparagraphs
of subsection (1) of this section, a nonetary penalty of Five

Hundred Dol |l ars ($500. 00).
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(b) For the second violation of any of the
subpar agr aphs of subsection (1) of this section, a nonetary
penalty of One Thousand Dol | ars ($1, 000. 00).

(c) For the third and any subsequent violation of any
of the subparagraphs of subsection (1) of this section, a nonetary
penalty of Five Thousand Dol |l ars ($5, 000.00).

(d) For any violation of any of the subparagraphs of
subsection (1) of this section, those reasonable costs that are
expended by the board in the investigation and conduct of a
proceedi ng for |licensure revocation or suspension, including, but
not limted to, the cost of process service, court reporters,
expert w tnesses and investigators.

(4) The power and authority of the board to assess and | evy
such nonetary penalties hereunder shall not be affected or
di m ni shed by any other proceeding, civil or crimnal, concerning
the sane violation or violations except as provided in this
section.

(5) A licensee shall have the right of appeal fromthe
assessnent and |l evy of a nonetary penalty as provided in this
section under the sanme conditions as a right of appeal is provided
el sewhere for appeals froman adverse ruling, order or decision of
t he board.

(6) Any nonetary penalty assessed and | evied under this
section shall not take effect until after the tinme for appeal
shal | have expired.

(7) A nonetary penalty assessed and | evied under this
section shall be paid to the board by the |icensee upon the
expiration of the period allowed for appeal of such penalties
under this section or may be paid sooner if the |licensee el ects.
Wth the exception of subsection (3)(d) of this section, nonetary
penalties collected by the board under this section shall be
deposited in the State Treasury to the credit of the State Board

of Funeral Service. Any nonies collected by the board under
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subsection (3)(d) of this section shall be deposited into the
speci al fund operating account of the board.

(8) \When paynent of a nonetary penalty assessed and | evied
by the board against a |licensee in accordance with this section is
not paid by the |licensee when due under this section, the board
shal | have power to institute and naintain proceedings in its nane
for enforcenent of paynent in the chancery court of the county and
judicial district of residence of the licensee, or if the |licensee
is a nonresident of the State of M ssissippi, in the Chancery
Court of the First Judicial D strict of H nds County, M ssissippi.

(9 In addition to the reasons specified in subsection (1)
of this section, the board shall be authorized to suspend the
| icense of any |icensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the reissuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the reissuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. Actions taken by the board in
suspending a |license when required by Section 93-11-157 or
93-11-163 are not actions fromwhich an appeal nmay be taken under
this section. Any appeal of a license suspension that is required
by Section 93-11-157 or 93-11-163 shall be taken in accordance
wi th the appeal procedure specified in Section 93-11-157 or
93-11-163, as the case may be, rather than the procedure specified
inthis section. |If there is any conflict between any provision
of Section 93-11-157 or 93-11-163 and any provision of this
chapter, the provisions of Section 93-11-157 or 93-11-163, as the
case may be, shall control

SECTION 3. This act shall take effect and be in force from

and after July 1, 2006.
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