M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Representatives Mak, Peranich To: Public Health and Human
Services; Sel Cnte on Access
& Afford Med Mal Ins

HOUSE BI LL NO. 1411

1 AN ACT TO BRI NG FORWARD SECTI ONS 83-47-1 THROUGH 83-47- 25,

2 MSSISSIPPI CODE OF 1972, WHICH | S THE LAW GOVERNI NG NONPROFI T

3 MEDICAL LI ABILITY | NSURANCE CORPORATI ONS, FOR THE PURPOSE OF

4  AVMENDMENT; AND FOR RELATED PURPOSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 83-47-1, M ssissippi Code of 1972, is

7 brought forward as foll ows:

8 83-47-1. The public health and welfare requires the adoption
9 of this chapter providing for the organization and operation of
10 nonprofit nedical liability insurance corporations.

11 SECTION 2. Section 83-47-3, M ssissippi Code of 1972, is

12 brought forward as foll ows:

13 83-47-3. Any seven (7) or nore physicians |icensed to

14 practice in Mssissippi who are residents of this state, may form
15 a nonprofit corporation under this chapter for the purpose of

16 providing nedical, professional, general and other liability

17 insurance to health care providers, health care facilities and

18 rmanaged care organi zations in M ssissippi and any other state or
19 jurisdiction. The term"health care provider,"” when used in this
20 chapter, shall nean a physician, dentist, pharmacist, osteopath,
21 psychol ogi st, podiatrist, optonetrist, chiropractor, nurse,

22 nedical technician or other health care provider licensed by the
23 State of Mssissippi or any other state or jurisdiction. The term
24 "health care facility,"” when used in this chapter, shall nean a
25 nedical clinic, nursing hone, outpatient surgical center,

26 | aboratory, pharmacy, dialysis clinic, hospital or other health
27 care facility licensed, if necessary, by the State of M ssissipp
28 or any other state or jurisdiction. The term "managed care
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organi zation," when used in this chapter, shall nean a health
mai nt enance organi zation (HMO), individual practice association
(I'PA), preferred provider organi zation (PPO, conpetitive nedical
pl an (CWP), exclusive provider organization (EPO, integrated
delivery system (EDS), independent physician/provider organi zation
(I'PO, managenent service organi zation (M5O, physician
hospi tal / provi der organi zation (PHO and any other type of managed
care organi zation. Menbers of the corporation shall consist of
only individuals under contracts which entitle such individuals to
medical liability insurance. Health care facilities and nanaged
care organi zations need not be owned by or conprised of nenbers of
the corporation in order to be insured by the corporation. Al
such corporations shall be governed by this chapter and shall be
exenpt fromall other provisions of the insurance |laws of this
state, unless otherw se specifically provided herein. Such a
corporation may be formed under this chapter in the foll ow ng
manner :

(a) The proposed incorporators shall subscribe articles
of incorporation in which shall be stated:

(1) The proposed corporate nane of the
corporation, which shall not so closely resenble the nanme of any
ot her corporation already transacting business in this state as to
m sl ead the public or |lead to confusion;

(ii1) The domcile of the proposed corporation;

(ti1) The names and post office addresses of the
i ncor por at ors;

(itv) The fact that application for charter is
bei ng made under this chapter and the corporation proposed to
operate under and subject to the provisions of this chapter;

(v) The purposes of the corporation.

(b) Such articles of incorporation shall be filed with
t he Conm ssioner of |Insurance, who shall refer the sane to the

Attorney Ceneral for his opinion as to whether the sane neet the
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requi renents of this chapter and are not otherw se violative of
the Constitution or laws of this state or of the United States.
The Attorney Ceneral shall exam ne the sane and endorse his
opi nion thereon and return the sanme to the Conm ssioner of
| nsurance for approval. The Conmm ssioner of Insurance shall (if
the sanme be approved by the Attorney CGeneral) thereupon endorse
his certificate of approval upon such articles of incorporation,
record the same in his office, and refer the sane to the office of
the Secretary of State to be there recorded, whereupon said
corporation shall beconme and be considered an existing entity.
The articles of incorporation as thus approved and recorded shall
be and constitute the charter of incorporation of such
corporation. It shall not be necessary that such charter be
publ i shed, nor shall it be necessary that it be recorded in the
of fice of the chancery clerk

SECTION 3. Section 83-47-5, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-5. Cor porations organi zed under this chapter shal
not have capital stock, but shall have nmenbers as prescribed and
contenplated by the terns and provisions of this chapter; and such
menbers shall have the privileges provided for in this chapter.
The subscribers to the articles of incorporation as the organizers
of the corporation shall have power to elect the first board of
directors, who shall serve for the terns prescribed in the next
sentence of this section, or until their successors are elected
and qualified. One-third (1/3) of the nenbers of the first board
of directors shall be elected for a termof one (1) year,
one-third (1/3) for a termof two (2) years, and one-third (1/3)
for a termof three (3) years. Thereafterwards, directors shall be
elected for terns of three (3) years. Provisions shall be made
for subsequent elections of directors, including the tinme and
pl ace of such el ections and notice thereof to the nmenbership by

(a) resolution of the directors entered upon the m nutes not | ess
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than sixty (60) days before such election, designating the tine
and place of such election, such mnutes to be open to the
nmenbership as hereinafter provided, or (b) by the tinme and pl ace
of such election being fixed by resolution of the directors, and
notice thereof being nmailed to the nenbers at |east fifteen (15)
days before the tine fixed for such election. Al mnutes of the
corporation with respect to the tine and place fixed for any such
el ection of directors shall be open to nenbers at all reasonable
times, but no notice of elections shall be necessary, other than
as herein provided. Each nenber shall be entitled to one (1) vote
in the election of directors. It shall be the duty of the
directors to provide for elections as the terns of office of
directors expire, and it shall be the duty of the Conm ssioner of
| nsurance as a part of his supervisory jurisdiction over such
corporations to see that the directors faithfully performthis
duty. If such directors shall fail to so provide for the el ection
of directors, it shall be the duty of the Comm ssioner of
I nsurance to report this fact to the nenbership of the corporation
and hinself call a neeting of the nenbership for the el ection of
directors; and the corporation shall forthw th, upon demand of the
conmi ssioner, reinburse himfor all expenses incurred in the
performance of these duties. A mpjority vote of the nenbers
present in person (or by proxy, if proxy be provided for) and
voting shall be required and shall be sufficient for the election
of directors.

The nmenbership of the corporation shall consist of any
i ndi vi dual who has applied for, or been granted, a license to
practice nedicine in the State of M ssissippi, or any other state
or jurisdiction, provided he has first applied for nenbership on
the form prescribed by the board of directors and paid the
requi site fees, charges and prem uns in advance therefor, and
agreed to conply with and be bound by the charter and byl aws and

anmendnents thereto, and the rules, regulations and guidelines
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adopted fromtine to tine by the board of directors or any
comm ttee authorized by the board of directors to so act.

No person may own nore than one (1) nenbership in the
corporation, nor shall any nenber be entitled to nore than one (1)
vote upon any natter submtted to a vote at the neeting of the
menbers.

Menbership shall not be granted until a nmenbership
certificate in the formprescribed by the board of directors shal
have been duly issued.

The event of (a) death, or (b) revocation of license to
practice nmedicine, or (c) nonpaynent of nenbership fees, dues,
assessnents or premuns, or (d) failure to conply with and abi de
by all provisions of the charter and byl aws and anendnents
thereto, and the rules, regulations and gui delines adopted from
tinme to time by the board of directors or (e) term nation of
insurance with the corporation for any reason, shall operate ipso
facto to term nate nenbership in the corporation, and all interest
of any such nenber in the assets of the corporation shall then and
thereby term nate and cease, except for the right to receive
benefits provided for under contracts or the bylaws of the
cor poration.

The directors shall have power to adopt byl aws, el ect
of ficers and nmanage the affairs of the corporation. They shal
al so have the power to determ ne whether voting in the election of
directors nmay be done by proxy and, if so, the manner and net hod
t her eof .

SECTION 4. Section 83-47-7, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-7. (1) Each corporation established under the
provi sions of this chapter shall furnish to the Comm ssi oner of
I nsurance all information that he may request concerning the
nunber of nenbers of any such corporation and the type of practice

of each such nenber. After considering the nunber of nenbers and
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the type of practice of each such nmenber, the Conm ssioner of

| nsurance shall require a m ninmum capital of Five Hundred Thousand
Dol I ars ($500, 000. 00) and a m ni mum surpl us of Five Hundred
Thousand Dol | ars ($500, 000. 00) for such corporation. Al dues,
fees and assessnents to any nenber of the corporation shall be set
and nmai ntained at the | owest possible cost subject to sound

busi ness practice and shall be subject to review and approval of

t he Comm ssioner of Insurance. No corporation established under
the provisions of this chapter shall transact any other business
than that specified inits charter and articles of incorporation;
and it shall not begin operation until it has fully conplied with
all rules and regul ati ons pronul gated by the Comm ssi oner of

| nsurance with respect to such corporations and until it has
established the capital and reserve set for it by the
conmi ssi oner.

(2) \When necessary to effect the purposes of this section,
in addition to all other renedies in |law or equity, the Attorney
General and Comm ssioner of Insurance may be and are hereby
authorized to petition the chancery court of the county in which a
corporation established under this chapter is domciled for a
mandanmus or injunction to prevent any violation of the provisions
of this section, or the continuance of any such violation, or to
enforce conpliance herewith. The court is hereby vested with
authority to entertain jurisdiction on any such petition to
determ ne the cause and to i ssue such process as may be necessary
to acconplish the purposes of this section.

SECTION 5. Section 83-47-9, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-9. Each nenber shall pay all dues, fees and
assessnents in such anounts as nay be established fromtine to
time by the resolution of the board of directors. The board of
directors shall have the authority to provide for separate and

di stinct classes of insurance and groupi ngs of nenbers and
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insureds and to fix assessnents and prem uns at varying and
different anmounts for the various classes. No nenber or insured
shall refuse or neglect to pay his or its assessnent or prem um
because the amount thereof differs or varies fromthe amount of
the assessnent or prem um of nenbers in other classes or

groupi ngs. The board of directors shall endeavor to establish and
fix assessnents and premuns for the various classes and groupi ngs
whi ch are reasonable in anmount, relative to the benefits to be
recei ved by those nenbers and insureds within the classes and
groupi ngs invol ved, and the action of the board of directors in so
doi ng shall be conclusive and final. Each nenber shall also pay
all obligations which may, fromtine to tinme, becone due and
payabl e by such nenber to the corporation as and when the sane
shal | becone due and payable. Such fees, assessnents and premnm uns
requi red of nmenbers and i nsureds shall contain an anount
sufficient to pay three percent (3% premumtax, the sane as

| evied on all other donestic nonprofit insurance corporations.
Such prem umtaxes shall be collected and paid into the treasury
by the State Tax Conm ssi on.

SECTION 6. Section 83-47-11, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-11. The private property of the nenbers of the
corporation shall be exenpt fromthe execution for the debts of
t he corporation, and no nenber shall be individually |iable or
responsi ble for any debts or liabilities of the corporation.

SECTION 7. Section 83-47-13, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-13. Every such corporation shall annually, on or
before the first day of March, file in the office of the
Comm ssi oner of Insurance a statement verified by at least tw (2)
of the principal officers of said corporation, showng its

condition on the thirty-first day of Decenber of the preceding
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year, which shall be in such formand shall contain such matters
as the comm ssioner shall prescribe.

SECTI ON 8. Section 83-47-15, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-15. The Comm ssioner of Insurance may appoi nt any
deputy or exam ner or other person who shall have the power of
visitation and exam nation into the affairs of any such
corporation and free access to all of the books, papers and
docunents that relate to the business of the corporation, and may
summon and qualify w tnesses under oath to examne its officers,
agents, enployees or other persons in relation to the affairs,
transactions and conditions of the corporation.

SECTION 9. Section 83-47-17, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-17. Any dissolution or liquidation of a corporation,
subject to the provisions of this chapter, shall be conducted
under the supervision of the Conm ssioner of I|Insurance, who shal
have all power with respect thereto under the provisions of |aw
Wi th respect to the dissolution and |iquidation of insurance
conpani es.

SECTI ON 10. Section 83-47-19, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-19. Every corporation organized pursuant to, or
subject to, the provisions of this chapter is hereby declared to
be a charitabl e and benevolent institution, and its funds and
property shall be exenpt fromtaxation, except fromthe prem um
tax levied in accordance with the provisions of this chapter and
ad val orem taxes upon real estate and notor vehicles owned by it.

SECTI ON 11. Section 83-47-21, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-21. Any corporation heretofore or hereafter organi zed
and operating under Chapter 11, Title 79, M ssissippi Code of

1972, desiring to becone a nonprofit corporation of the kind and
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character described in this chapter, and to operate under and
pursuant to the ternms of this chapter, may convert its

organi zation into such nonprofit corporation under this chapter in
the follow ng manner, to wit:

(a) File awitten application with the Conm ssi oner of
| nsurance annexing thereto copies of (i) its articles of
i ncorporation or new or anended articles of incorporation; (ii)
its bylaws; (iii) its formof contract between the corporation and
menbers, showi ng the terns under which nmedical liability insurance
is to be furnished to nenbers; (iv) its contracts with nenbers,
showi ng a table of assessnents and the benefits to which nenbers
are entitled; and (v) a financial statenent of the corporation,

i ncludi ng the amobunts of contributions paid or agreed to be paid
to the corporation for working capital, the nane or nanes of each
contributor, and the terns of each contribution.

(b) Submt any further data or evidence as may be
requi red by the comm ssioner.

(c) The comm ssioner shall refer the corporation's
articles of incorporation to the Attorney General for his opinion
as to whether the same neet the requirenents of this chapter. The
Attorney General shall, if in order to do so, endorse his approval
thereon and return the same to the Conm ssioner of |Insurance. The
comm ssi oner shall thereupon endorse upon said articles of
i ncorporation his certificate of approval, whereupon said
corporation shall be deened to be converted under and existing and
operating pursuant to the terns of this chapter. The articles of
i ncorporation bearing such approval of the Attorney Ceneral and
t he comm ssioner shall be recorded in the offices of the
Comm ssi oner of Insurance and of the Secretary of State in |ike
manner as in this chapter provided for recording the articles of
i ncorporation of a corporation organized under this chapter in the

first instance.
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SECTI ON 12. Section 83-47-23, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-23. The organi zation as created under the authority of
this chapter shall in no manner be covered under or included in
the provisions of Sections 83-23-101 through 83-23-135.

SECTI ON 13. Section 83-47-25, M ssissippi Code of 1972, is
brought forward as foll ows:

83-47-25. (1) A corporation organi zed under this chapter
may beconme a stock insurance corporation under such plan and
procedure as may be approved by the Comm ssioner of I|nsurance.

(2) The Comm ssioner of Insurance shall approve any such
pl an or procedure if:

(a) It is equitable to the corporation's nenbers;

(b) It is subject to approval by vote of not |ess than
three-fourths (3/4) of the corporation's current nmenbers voting
thereon in person or by proxy at a neeting of nmenbers called for
t he purpose pursuant to such reasonabl e notice and procedure as
may be approved by the Comm ssioner of Insurance; right to vote
may be limted to nenbers who hold policies at the tinme of the
vot e and whose policies have been in force for not |ess than one
(1) policy year;

(c) The equity of each nenber in the corporation is
determ nabl e under a fair fornula approved by the Conm ssi oner of
| nsurance, which such equity shall be based upon not |ess than the
corporation's entire surplus as reported in the corporation's
annual statenent to the Comm ssioner of I|Insurance, after deducting
borrowed surplus funds, plus all nonadmtted assets;

(d) The nmenbers entitled to participate in the purchase
of stock or distribution of assets shall include all current
nmenbers who hold policies at the tinme of the vote and whose
policies have been in force for not |less than one (1) policy year;

(e) The plan gives to each nenber, as specified in

subsection (2)(d) of this section, a preenptive right to acquire
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his proportionate part of all of the proposed capital stock of the
corporation, wthin a designated reasonable period, and to apply
upon the purchase thereof the anount of his equity in the
corporation as determ ned under subsection (2)(c) of this section;

(f) Shares are so offered to nenbers at a price not
greater than to be thereafter offered to others;

(g) The plan provides for paynent to each nenber not
electing to apply his equity in the corporation for, or upon, the
purchase price of stock to which the nenber is preenptively
entitled of cash in the anobunt of his equity not so used for the
purchase of stock, and which case paynent, together with stock so
purchased, if any, shall constitute full paynent and di scharge of
the nmenber's equity as a nenber of such corporation; and

(h) The plan, when conpleted, would provide for the
converted corporation paid-in capital stock in an amount not |ess
than the mninmumpaid-in capital required of a donmestic stock
i nsurer transacting |like kinds of insurance, together wth surplus
funds in anmount not |ess than one half (1/2) of such required
capital

(3) Once conversion under this section is conplete, the
converted corporation shall no | onger be governed by this chapter
and shall be governed by the provisions of the insurance |aws of
this state applicable to general liability insurers.

SECTION 14. This act shall take effect and be in force from

and after July 1, 2006.
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