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Represent ati ve Wat son To: Sel Crte on Hurricane
Recovery

HOUSE BI LL NO. 1322

AN ACT TO AMEND SECTI ON 89-8-23, M SSI SSI PPI CODE OF 1972, TO
| MPCSE CERTAI N DUTI ES UPON A LANDLORD AS A RESULT OF HURRI CANE
KATRI NA; TO AMVEND SECTI ONS 89-7-23, 89-7-51, 89-8-13 AND 89-8-19,
M SSI SSI PPl CODE OF 1972, I N CONFORM TY; TO AMEND SECTI ONS
89-1-301, 89-1-303 AND 89-1-305, M SSISSI PPI CODE OF 1972, TO
PROVI DE THAT FORA VEN MORTGAGE PAYMENTS SHALL BE ADDED TO THE END
OF THE MORTGAGE SCHEDULE; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 89-8-23, M ssissippi Code of 1972, is
amended as foll ows:

89-8-23. (1) A landlord shall at all tinmes during the
t enancy:

(a) Conply with the requirenents of applicable building
and housing codes materially affecting health and safety;

(b) Miintain the dwelling unit, its plunbing, heating
and/ or cooling system in substantially the sanme condition as at
the inception of the | ease, reasonable wear and tear excl uded,
unl ess the dwelling unit, its plunbing, heating and/or cooling
systemis danaged or inpaired as a result of the deliberate or
negl i gent actions of the tenant.

(2) No duty on the part of the landlord shall arise under
this section in connection with a defect which is caused by the
del i berate or negligent act of the tenant or persons on the
prem ses with the tenant's perm ssion.

(3) Subject to the provisions of Section 89-8-5, the
| andl ord and tenant nmay agree in witing that the tenant perform
sonme or all of the landlord' s duties under this section, but only

if the transaction is entered into in good faith.
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(4) No duty on the part of the landlord shall arise under
this section in connection with a defect which is caused by the
tenant's affirmative act or failure to conply with his obligations
under Section 89-8-25 of this act.

(5) As a result of the devastation of Hurricane Katrina a

| andl ord shall conply with the foll ow ng:

(a) Rent may not be increased for a period of one (1)

year after Septenber 1, 2005.

(b) Beginning Septenber 1, 2006, rent may only be

i ncreased by up to ten percent (10% for a period of one (1) year.

(c) The eviction process shall be extended by thirty

(30) days.

(d) A landlord nay not di spose of a tenant's personal

goods until the eviction process is conpleted.

(e) A tenant shall not be charged for utilities in an

area where service is not avail abl e.

SECTION 2. Section 89-7-23, M ssissippi Code of 1972, is
amended as foll ows:

89-7-23. Notice to quit shall be necessary only where the
termis not to expire at a fixed tinme. 1In all cases in which a
notice is required to be given by the landlord or tenant to
determ ne a tenancy, two (2) nonths' notice, in witing, shall be
given where the holding is fromyear to year, and one (1) nonth's
notice shall be given where the holding is by the hal f-year or
quarter-year; and where the letting is by the nonth or by the
week, one (1) week's notice, in witing, shall be given. This
section shall not apply to rental agreenents governed by the

Resi dential Landlord and Tenant Act or rental agreenents subject

to Section 89-8-23(5).

SECTION 3. Section 89-7-51, M ssissippi Code of 1972, is
anended as foll ows:
89-7-51. (1) Every lessor of land shall have a |ien on the

agricultural products of the | eased prem ses, however and by
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whonsoever produced, to secure the paynent of the rent and of
noney advanced to the tenant, and the fair market val ue of al
advances nmade by himto his tenant for supplies for the tenant and
ot hers for whom he nmay contract, and for his business carried on
upon the | eased premises. This lien shall be paranmount to al
other liens, clains, or demands upon such products when perfected
in accordance with Uniform Commercial Code Article 9 - Secured
Transactions (Section 75-9-101, et seqg.). The claimof the |essor
for supplies furnished nay be enforced in the sanme manner and
under the sane circunstances as his claimfor rent may be; and al
the provisions of law as to attachnent for rent and proceedi ngs
under it shall be applicable to a claimfor supplies furnished,
and such attachnment nmay be | evied on any goods and chattels |iable
for rent, as well as on the agricultural products.

(2) Al articles of personal property, except a stock of
mer chandi se sold in the normal course of business, owned by the
| essee of real property and situated on the | eased prem ses shal
be subject to alien in favor of the |l essor to secure the paynent
of rent for such prem ses as has been contracted to be paid,
whet her or not then due. Such lien shall be subject to all prior
| iens or other security interests perfected according to law. No
such articles of personal property may be renoved fromthe | eased
prem ses until such rent is paid except with the witten consent
of the lessor. Al of the provisions of law as to attachnment for
rent and proceedi ngs thereunder shall be applicable with reference
to the lessor's lien under this subsection.

(3) This section shall be subject to the provisions of

Section 89-8-23(5).

SECTI ON 4. Section 89-8-13, M ssissippi Code of 1972, is
amended as foll ows:

89-8-13. (1) If there is a material nonconpliance by the
tenant with the rental agreenent or the obligations inposed by

Section 89-8-25, the landlord may term nate the tenancy as set out
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in subsection (3) of this section or resort to any other renedy at
|l aw or in equity except as prohibited by this chapter.

(2) If there is a material nonconpliance by the | andl ord
with the rental agreenent or the obligations inposed by Section
89-8-23, the tenant may term nate the tenancy as set out in
subsection (3) of this section or resort to any other renedy at
|l aw or in equity except as prohibited by this chapter.

(3) The nonbreaching party nay deliver a witten notice to
the party in breach specifying the acts and om ssions constituting
the breach and that the rental agreement will term nate upon a
date not less than thirty (30) days after receipt of the notice if
the breach is not renedied within a reasonable tinme not in excess
of thirty (30) days; and the rental agreenent shall term nate and
the tenant shall surrender possession as provided in the notice
subject to the foll ow ng:

(a) If the breach is renediable by repairs, the paynent
of damages, or otherw se, and the breaching party adequately
remedi es the breach prior to the date specified in the notice, the
rental agreenent shall not term nate;

(b) In the absence of a showi ng of due care by the
breaching party, if substantially the sane act or om ssion which
constituted a prior nonconpliance of which notice was given recurs
within six (6) nonths, the nonbreaching party may term nate the
rental agreenent upon at |east fourteen (14) days' witten notice
specifying the breach and the date of termnation of the rental
agr eenent ;

(c) Neither party may termnate for a condition caused
by his own deliberate or negligent act or om ssion or that of a
menber of his famly or other person on the premses with his
consent.

(4) If the rental agreenent is termnated, the |landlord
shall return all prepaid and unearned rent and security

recoverabl e by the tenant under Section 89-8-21.
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(5) Notwi thstanding the provisions of this section or any

ot her provisions of this chapter to the contrary, if the materi al
nonconpl i ance by the tenant is the nonpaynent of rent pursuant to
the rental agreenent, the |landlord shall not be required to
deliver thirty (30) days' witten notice as provided by subsection
(3) of this section. 1In such event, the |andlord my seek renoval
of the tenant fromthe premses in the manner and with the notice
prescribed by Chapter 7, Title 89, M ssissippi Code of 1972.

(6) This section shall be subject to the provisions of

Section 89-8-23(5).

SECTION 5. Section 89-8-19, M ssissippi Code of 1972, is
amended as foll ows:

89-8-19. (1) Unless the rental agreenent fixes a definite
terma tenancy shall be week to week in case of a tenant who pays
weekly rent, and in all other cases nonth to nonth.

(2) The landlord or the tenant may term nate a week-to-week
tenancy by witten notice given to the other at |east seven (7)
days prior to the term nation date.

(3) The landlord or the tenant may term nate a
nont h-to-nonth tenancy by a witten notice given to the other at
| east thirty (30) days prior to the term nation date.

(4) Notw thstanding the provisions of this section or any
ot her provision of this chapter to the contrary, notice to
termnate a tenancy shall not be required to be given when the
| andl ord or tenant has commtted a substantial violation of the
rental agreenment or this chapter that materially affects health
and safety.

(5) This section shall be subject to the provisions of

Section 89-8-23(5).

SECTION 6. Section 89-1-301, M ssissippi Code of 1972, is
anended as foll ows:
89-1-301. The provisions of Sections 89-1-301 through

89-1-329 shall apply only in the event that the President of the
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United States has declared that an energency or nmjor disaster
exists in this state and shall apply only to persons or property
directly damaged in an eneny attack, or a man-nmade, technol ogica
or natural disaster declared by the Governor in which Sections
89-1-301 through 89-1-329 was specifically included as a relief
nmeasure for those counties covered by such disaster declaration.
The provisions of Sections 89-1-301 through 89-1-329 shall apply
to any nortgage or deed of trust on real property executed prior
to the date of the disaster declaration by the Governor, and to
any such instrunments executed after the date of the disaster

decl aration by the Governor which renewed or extended any nortgage
or deed of trust executed prior to the date of the disaster

decl aration by the Governor. Wen the nortgagee, or owner, or

hol der, or trustee, or other person having |ike power shal
hereafter determne to foreclose a nortgage or deed of trust on
real estate covered by the provisions of Sections 89-1-301 through
89-1-329, he may proceed by bill in chancery, and in the sane
manner as in proceedings to forecl ose under existing statutes in
cases where the nortgage or deed of trust contains no provisions
for sale by a trustee or otherwise. Any stipulations in the
nortgage or deed of trust as to the nmanner of forecl osure

t hereunder shall not preclude proceedings to forecl ose any
nortgage or deed of trust under the provisions of Sections
89-1-301 through 89-1-329. If any nortgagee, hol der, owner,
trustee, or other person shall attenpt to forecl ose otherw se than
as herein provided, such proceedings nay be enjoined by the

nort gagor or owner in possessing of the nortgaged prem ses, or
anyone cl ai m ng under the nortgagor, or anyone liable for the
nortgage debt. Upon the filing of a sworn petition which
affirmatively sets forth that neither the petitioner nor any other
person owning an interest in the legal title to the nortgaged
prem ses is able to pay the suns in arrears on the nortgaged debt,

that no such person or persons have been able to secure a
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refinancing of the nortgaged debt up to the date of the filing of
the petition, after diligent effort, and that because of the
destruction of or damage to inprovenents on the nortgaged prem ses
or because of econom c conditions brought about by the effects of
such an eneny attack or man-nade, technol ogi cal or natural

di saster declared by the Governor, the nortgaged property has
depreciated in value as a proximate result of said disaster in an
anount in excess of fifteen percent (15% of its fair market val ue
prior to said disaster, the chancellor of any chancery court of
conpetent jurisdiction shall issue a prelimnary injunction
enj oi ning any foreclosure proceedi ngs whi ch have been conmenced.
The chancellor shall |ikew se issue a prelimnary injunction
enj oi ni ng any forecl osure proceedi ngs which have been comenced if
a sworn petition shall be filed which affirmatively sets forth
that as a direct and proxinmate result of said disaster the
petitioner or any other person owning an interest in the |egal
title to the nortgaged prem ses is unable to pay the suns in
arrears on the nortgage debt, that the petitioner or such other
person or persons have not been able to secure the refinancing of
the nortgage debt up to the date of the filing of the petition
after diligent effort, and that the petitioner has actually
sustained a loss in incone derived fromthe nortgaged property, or
is presently threatened with such |oss as a proxinmate result of
such disaster, in an anmount in excess of fifteen percent (15% of
t he average annual income fromthe nortgaged property for the
three (3) years imedi ately prior to said disaster; provided,
however, for nortgages or deeds of trust on real property |eased
or rented for residential purposes fromthe nortgagor to a third
party or parties, the provisions of Sections 89-1-301 through
89-1-329 shall apply only if the nortgagor or |andlord has nade or
is making a good-faith effort to rehabilitate the property to a

reasonabl e standard of habitability.
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Upon the issuance of any such prelimnary injunction, the
nortgagee may file a notion to dissolve said injunction, which
notion shall be heard in terntine or in vacation, at a tine to be
fixed by the court not less than thirty (30) days fromthe date of
the filing thereof. The nortgagor nay inplead any and all persons
owning or claimng an interest in the legal title to said property
and all persons who may be primarily or secondarily |iable on the
nor t gaged i ndebt edness. Process shall be issued for all parties
so i npl eaded in the manner now provided by law in suits to confirm
titles and the cause shall be triable five (5) days after
conpl etion of service of process on all parties. The court may
grant such continuances as may be necessary for the conpletion of
service of process on all parties.

Upon the hearing of the notion to dissolve, unless the
petitioner shall prove all of the naterial allegations of his
petition by a preponderance of the evidence, the prelimnary
i njunction shall be dissolved. No injunction bond shall be
required for the issuance of the prelimnary injunction. |If the
court shall find the petition was filed solely for the purpose of
hi nderi ng and del ayi ng coll ection of the nortgaged debt and
W t hout reasonabl e grounds therefor, reasonable attorney's fees
shall be allowed as in other cases upon dissolution of prelimnary
i njunctions, but not otherw se.

| f, upon hearing of the notion to dissolve, it shall be
determ ned that said notion should not be granted, then the
hearing shall continue in the same manner as provided for in
Section 89-1-303, and the court shall enter its order granting the
relief provided for by Sections 89-1-301 through 89-1-329 in the
case of bills to foreclose. Al the ternms and provisions of
Sections 89-1-301 through 89-1-329 relating to the proceedi ngs had
on, or to relief granted under, bills to foreclose shall be

appl i cabl e.
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Provi ded, however, if a deed of trust be foreclosed according
to the provisions therein contained, and the sale be actually
consunmmat ed wi t hout the nortgagor or his heirs or assigns availing
thensel ves of the right to enjoin said sale as provided in
Sections 89-1-301 through 89-1-329, the foreclosure and the title
resting thereon, if otherwi se regular, shall not be controverted
on account of any of the provisions of Sections 89-1-301 through
89-1-329, and this limtation shall also apply to mnors and al
ot hers under legal disability. The provisions of this section
shall apply to advertisenents for sales already published at the
time of the disaster declaration by the Governor in which he
specifically included the relief provided for in Sections 89-1-301
t hrough 89-1-329, but in which the sale has not been nude;
provided that in such case the costs of the advertisenent be
tendered in cash with the bill for injunction.

A nortgage conpany who forgives paynents i nmedi ately

follow ng a disaster shall add those forgiven paynents to the end

of the nortgage schedul e and shall not be authorized to denmand

such paynents at the end of the forgiveness period.

SECTION 7. Section 89-1-303, M ssissippi Code of 1972, is
amended as fol |l ows:

89-1-303. Suits for the foreclosure of nortgages and deeds
of trust shall be deened ready for final hearing at any tinme after
the expiration of thirty (30) days fromthe conpletion of the
service of |legal process on all parties. On the hearing, the
court or chancellor in vacation shall receive evidence tending to
establish the reasonable, normal, actual value of the nortgaged
property, may fix a mninmum price or reasonable and equitable
price thereon, and shall determ ne the reasonabl e value of the
i ncome on said property, if any. |If it has no incone, then the
court or chancellor in vacation shall determ ne the reasonable
rental value, and in lieu of a present order of sale shall direct

and require the nortgagor or those interested therein to pay al
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or a reasonable part of said inconme or rental value to be used for
t he paynent of taxes, insurance and interest on the nortgage

i ndebt edness, together with a reasonable sum for the upkeep of
said property. Said paynents shall be nmade at such tinmes and in
such manner as shall be fixed and determ ned and ordered by the
court or chancellor in vacation which, according to the

ci rcunst ances, may appear just and equitable for a termnot to
extend beyond two (2) years fromthe date of the disaster

decl aration by the Governor in which he specifically included the
relief provided for in Sections 89-1-301 through 89-1-329. After
the expiration of two (2) years fromthe date of the disaster

decl aration by the Governor in which he specifically included the
relief provided for in Sections 89-1-301 through 89-1-329, if any
past due principal, interest, taxes and the |ike have not been

paid, a final order for sale may be made. Forgiven paynents shal

be governed by Section 89-1-301.

SECTI ON 8. Section 89-1-305, Mssissippi Code of 1972, is
amended as foll ows:

89-1-305. If the nortgagor or owner of the nortgaged
prem ses, or other interested person for whose relief Sections
89-1-301 through 89-1-329 are enacted, shall nake default in the
carrying charge paynents, or any of them required in the order
mentioned in the foregoing section, or shall commt any waste, his
or her right to a further postponenent of a final sale shal
termnate thirty (30) days after such default, and the nortgagee
or trustee or other persons having the right to forecl ose shal
t hereupon be entitled to apply to the court in terntinme or
vacation for a final decree of sale upon a satisfactory showing to
the court that the default aforesaid has occurred; provided that
if the default be explained on the grounds of casualty, inevitable
accident, or other good reason wholly beyond the control of the
defaulter, and be one which in the judgnent of the court can be

remedi ed and nade good by the defaulter within a reasonably short
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period to be fixed by the court, then the court or chancellor in
vacation shall have power to excuse the default and to make such
order in reference thereto as may be just and equitable. The
chancel l or shall have power in vacation, at any tine after the
period nentioned in Section 89-1-303, to hear and determne and to
order or decree in respect to any matter that shall arise under
Sections 89-1-301 through 89-1-329, to the sane extent and as
fully as the court could do in terntine, |egal notice having been
given to all parties of the said hearing in vacation. The court
or chancellor in vacation shall have power to revoke the period of
extension theretofore granted for the making of the final order of
sale in case it may be nade to appear to the chancellor in
vacation, or to the court in terntine, that the occasion for said
post ponenment no | onger exists or is no longer just and reasonabl e;
and, in general, the court, or chancellor in vacation, shall have
power to alter and revise its orders theretofore nade in any
respect insofar as the changed circunstances and conditions may
require. Provided further, that prior to two (2) years fromthe
date of the disaster declaration by the Governor in which he
specifically included the relief provided for in Sections 89-1-301
t hrough 89-1-329, no action shall be maintained in this state for
a deficiency judgnent until the period of tine extension all owed
in any proceedi ng begun under the provisions of Sections 89-1-301

t hrough 89-1-329 shall have expired. Forgiven paynents shall be

governed by Section 89-1-301.

SECTION 9. This act shall take effect and be in force from

and after its passage.
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