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COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1316

AN ACT TO AMEND SECTI ON 97-23-103, M SSI SSI PPl CODE OF 1972,
TO REVI SE PENALTI ES FOR HOVE REPAI R FRAUD; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 97-23-103, M ssissippi Code of 1972, is
amended as foll ows:

97-23-103. (1) As used in this section, unless the context
clearly requires otherw se:

(a) "Home repair” nmeans the fixing, replacing,
altering, converting, nodernizing, inproving of or the making of
an addition to any real property primarily designed or used as a
resi dence.

(i) Hone repair shall include the construction,
installation, replacenent or inprovenent of driveways, sw mm ng
pool s, porches, kitchens, chimmeys, chimey |iners, garages,
fences, fallout shelters, central air conditioning, central
heati ng, boilers, furnaces, hot water heaters, electrical wring,
sewers, plunbing fixtures, stormdoors, storm w ndows, awnings,
carpets and other inprovenents to structures within the residence
or upon the | and adjacent thereto.

(ii) Home repair shall not include * * * the sale
of goods or nmaterials by a nerchant who does not directly or
t hrough a subsidiary performany work or |abor in connection with
the installation or application of the goods or materials; the
repair, installation, replacenent or connection of any hone
appliance, including, but not limted to, disposals,

refrigerators, ranges, garage door openers, television antennas,
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washi ng machi nes, tel ephones or other hone appliances when the
person replacing, installing, repairing or connecting such hone
appliance is an enpl oyee or agent of the nerchant that sold the
home appliance; or | andscapi ng.

(b) "Person" nmeans any individual, partnershinp,
corporation, business, trust or other legal entity.

(c) "Residence" neans a single or multiple famly
dwel l'ing, including, but not limted to, a single famly hone,
apartnent buil ding, condom nium duplex, townhouse or nobile hone
which is used or intended to be used by its occupants as their
dwel I'i ng pl ace.

(2) A person conmits the offense of hone repair fraud when
he know ngly:

(a) Enters into an agreenent or contract, witten or
oral, with a person for hone repair, and he know ngly:

(1) Msrepresents a material fact relating to the
terms of the contract or agreenent or the preexisting or existing
condition of any portion of the property involved, or creates or
confirms another's inpression which is false and which he does not
believe to be true, or prom ses performance which he does not
intend to performor knows will not be perforned,

(i1) Uses or enploys any deception, fal se pretense
or false promses in order to induce, encourage or solicit such
person to enter into any contract or agreenent;

(ti1) Msrepresents or conceals either his real
nanme, the nane of his business or his business address; or

(iv) Uses deception, coercion or force to obtain
the victims consent to nodification of the terns of the original
contract or agreenent;

(b) Danmges the property of a person with the intent to
enter into an agreenent or contract for home repair; or

(c) Msrepresents hinself or another to be an enpl oyee

or agent of any unit of the federal, state or municipal governnent
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or any other governnental unit, or an enployee or agent of any
public utility, with the intent to cause a person to enter into,
with hinmself or another, any contract or agreenent for hone
repair.

(3) Intent and know edge shall be determ ned by an
eval uation of all circunstances surrounding a transaction and the
determ nation shall not be limted to the tinme of contract or
agr eenent .

(4) Substantial performance shall not include work perforned
in a manner of little or no value or work that fails to conply
with the appropriate nunicipal, county, state or federal
regul ati ons or codes.

(5 Violation of this section shall be punished as foll ows:

(a) A first conviction under this section shall be a

m sdeneanor when the anpbunt of the fraud is |ess than Five

Thousand Dol | ars ($5, 000. 00) and shall be punished by a fine not

to exceed One Thousand Dol lars ($1, 000.00) or inprisonnent in the
county jail not to exceed six (6) nonths, or both.

(b) A second or subsequent conviction under this
section shall be punished as foll ows:

(1) As a felony punishable by inprisonnment in the

custody of the Departnent of Corrections not to exceed two (2)
years when the anmount of the fraud is nore than One Thousand
Dol I ars ($1, 000.00) but |ess than Five Thousand Dol |l ars

($5, 000. 00) .

* * %

(ii1) As a m sdeneanor punishable by inprisonnent
in the county jail for not nore than six (6) nonths when the
amount of the fraud is One Thousand Dol | ars ($1, 000.00) or |ess.

(c) A Tfirst or subsequent conviction under this section

shall be a fel ony when the anount of the fraud is over Five

Thousand Dol | ars ($5, 000. 00) and shall be punished as foll ows:
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(i) By inprisonnent in the custody of the

Department of Corrections not to exceed five (5) years or a fine

not to exceed Ten Thousand Dol |l ars ($10, 000. 00) or both when the

anount of the fraud is Five Thousand Dol lars ($5,000.00) or nore,

but | ess than Ten Thousand Dol | ars ($10, 000. 00).

(ii) By inprisonnent in the custody of the

Department of Corrections not to exceed ten (10) years or a fine

not to exceed Ten Thousand Dol |l ars ($10, 000. 00) when the anmount of

the fraud is Ten Thousand Dol |l ars ($10, 000. 00) or nore.

(6) In addition to any other sentence it may inpose, the
court shall order that the defendant shall nmake restitution to the
victim either within a specified period of tinme or in specified
install nents. The order shall not be enforceable during the
period of inprisonnent unless the court expressly finds that the
def endant has assets to pay the anounts ordered at the tine of
sentencing. Intentional refusal to obey the restitution order or
a failure by a defendant to make a good faith effort to nmake such
restitution may be considered a violation of the defendant's
probation and may be cause for revocation of his probation or
suspensi on of sentence.

SECTION 2. This act shall take effect and be in force from

and after its passage.
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