M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Representative Fornby To: Insurance; Judiciary A

HOUSE BI LL NO. 1295

AN ACT TO AMEND SECTI ON 71-3-121, M SSI SSI PPl CODE OF 1972,
TO REVI SE THE CRI TERI A FOR DRUG AND ALCOHOL TESTI NG UNDER WORKERS'
COMPENSATI ON; TO AMEND SECTION 71-7-5, M SSI SSI PPI CODE OF 1972,
N CONFORM TY THERETO, TO AMEND SECTI ON 71-3-17, M SSI SSI PPl CODE
OF 1972, TO | NCREASE THE AMOUNT OF COMPENSATI ON THE WORKERS
COMPENSATI ON COMM SSI ON | S AUTHORI ZED TO AWARD FOR SERI OQUS FACI AL
OR HEAD DI SFI GUREMENTS; TO AMEND SECTI ON 71-3-19, M SSI SSI PPl CODE
OF 1972, TO | NCREASE THE AMOUNT OF COMPENSATI ON THE WORKERS
COMPENSATI ON COMM SSI ON | S AUTHORI ZED TO AWARD VWHI LE AN EMPLOYEE
10 IS UNDERGO NG VOCATI ONAL REHABI LI TATI ON; TO AMVEND SECTI ON 71- 3- 25,
11 M SSISSIPPI CODE OF 1972, TO | NCREASE THE AMOUNT OF THE DEATH
12 BENEFI T COVPENSATI ON THE WORKERS' COVPENSATI ON COMM SSION | S
13 AUTHORI ZED TO AWARD FOR DEATH, AND FOR RELATED PURPCSES.

14 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

OCO~NOUITRAWNE

15 SECTION 1. Section 71-3-121, M ssissippi Code of 1972, is
16 anended as foll ows:

17 71-3-121. If the enployer has a reasonabl e suspicion to

18 believe that an enployee is under the influence of alcohol, a drug

19 illegally used or prescription drugs inproperly used, or in the

20 event that the clainmant asserts a work-related injury, the

21 enployer shall have the right to adm nister drug and al cohol

22 testing or demand that the enpl oyee submit hinself to drug and

23 alcohol testing. |If the enployee has a positive initial test and

24 a positive confirmation test indicating the presence, at the tine

25 of injury, of any drug or ten one-hundredths percent (.10% or

26 nore by weight volune of alcohol in the person's blood, it shal

27 be presuned that the proxi mate cause of the injury was the

28 intoxication of the enployee or the use of a drug. |If the

29 enpl oyee refuses to submt hinself to drug and al cohol testing

30 immediately after the alleged work injury, then it is presuned

31 that the enployee was intoxicated at the tinme of the accident,

32 unless the conm ssion determnes and sets forth a witten finding
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that the refusal is excused for a specific reason or specific

reasons constituting just cause for refusal.

The results of a post-accident test shall be considered

adm ssi bl e evidence * * * on the issue of causation in the
determ nation of intoxication of an enployee at the tine of the
injury for workers' conpensation purposes under Section 71-3-7.

In order to support a finding of intoxication due to drug or

al cohol use, the enployer nust prove the enployee's use of the

control |l ed substance only by a preponderance of the evidence.

No cause of action for defanation of character, |ibel,

sl ander or damage to reputation rises in favor of any person

agai nst an enpl oyer.

Not wit hstandi ng any | anguage or statute to the contrary,

once the enpl oyer has net the burden of proving intoxication at

the time of the accident, it shall be presuned that the accident

was caused by the intoxication of the enployee. The burden of

proof then shall be placed upon the enpl oyee to prove that the

i ntoxication was not a contributing cause of the accident in order

to defeat the intoxication defense of the enployer as provided by

Section 71-3-7.

SECTION 2. Section 71-7-5, M ssissippi Code of 1972, is
amended as foll ows:

71-7-5. (1) Except as otherw se provided in Section
71-7-27, all drug and al cohol testing conducted by enpl oyers shal
be in conformty with the standards established in this section,
ot her applicable provisions of this chapter, and all applicable
regul ati ons promul gated pursuant to this chapter.

(2) An enployer is authorized to conduct the follow ng types
of drug and al cohol tests:

(a) Enployers may require job applicants to submt to a
drug and al cohol test as a condition of the enploynent application
and may use a refusal to submt to a test or positive confirnmed

test result as a basis for refusal to hire.
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(b) An enployer may require all enployees to submt to
reasonabl e suspicion drug and al cohol testing. There is created a
rebuttabl e presunption that the enployer had reasonabl e suspicion
to test for drugs if the specinmen provided by the enpl oyee tested
positive for drugs in a confirmatory drug test.

(c) An enployer may require all enployees to submt to
neutral selection drug and al cohol testing pursuant to Section
71-7-9.

(d) Following a claimof work-related injury.

SECTION 3. Section 71-3-17, M ssissippi Code of 1972, is
amended as foll ows:

71-3-17. Conpensation for disability shall be paid to the
enpl oyee as fol |l ows:

(a) Permanent total disability: 1In case of tota
di sability adjudged to be permanent, sixty-six and two-thirds
percent (66-2/3% of the average weekly wages of the injured
enpl oyee, subject to the maximumlimtations as to weekly benefits
as set up in this chapter, shall be paid to the enployee not to
exceed four hundred fifty (450) weeks or an anount greater than
the multiple of four hundred fifty (450) weeks tinmes sixty-six and
two-thirds percent (66-2/3% of the average weekly wage for the
state. Loss of both hands, or both arns, or both feet, or both
| egs, or both eyes, or of any two (2) thereof shall constitute
permanent total disability. 1In all other cases permanent total
disability shall be determned in accordance with the facts.

(b) Tenporary total disability: In case of disability,
total in character but tenporary in quality, sixty-six and
two-thirds percent (66-2/3% of the average weekly wages of the
i njured enpl oyee, subject to the maximumlimtations as to weekly
benefits as set up in this chapter, shall be paid to the enpl oyee
during the continuance of such disability not to exceed four
hundred fifty (450) weeks or an anount greater than the nmultiple

of four hundred fifty (450) weeks tines sixty-six and two-thirds
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99 percent (66-2/3% of the average weekly wage for the state.

100 Provided, however, if there arises a conflict in nedical opinions
101 of whether or not the claimnt has reached maxi nrum nedi cal

102 recovery and the claimant's benefits have term nated by the

103 carrier, then the claimant may demand an i mredi ate hearing before
104 the comm ssioner upon five (5) days' notice to the carrier for a
105 determ nation by the conmm ssion of whether or not in fact the

106 claimant has reached maxi mum recovery.

107 (c) Permanent partial disability: In case of

108 disability partial in character but permanent in quality, the

109 conpensation shall be sixty-six and two-thirds percent (66-2/3%
110 of the average weekly wages of the injured enpl oyee, subject to
111 the maximumlimtations as to weekly benefits as set up in this
112 chapter, which shall be paid foll ow ng conpensation for tenporary
113 total disability paid in accordance with subsection (b) of this

114 section, and shall be paid to the enpl oyee as foll ows:

115 Menber Lost Nunmber Weeks Conpensati on
116 (1) Arm 200
117 (2) Leg 175
118 (3) Hand 150
119 (4) Foot 125
120 (5) Eye 100
121 (6) Thunb 60
122 (7) First finger 35
123 (8 Geat toe 30
124 (9) Second finger 30
125 (10) Third finger 20
126 (11) Toe other than great toe 10
127 (12) Fourth finger 15
128 (13) Testicle, one 50
129 (14) Testicle, both 150
130 (15) Breast, fenale, one 50
131 (16) Breast, female, both 150
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132 (17) Loss of hearing: Conpensation for |oss of hearing of
133 one (1) ear, forty (40) weeks. Conpensation for |oss of hearing
134 of both ears, one hundred fifty (150) weeks.

135 (18) Phal anges: Conpensation for |oss of nore than one (1)
136 phalange of a digit shall be the sane as for loss of the entire
137 digit. Conpensation for loss of the first phal ange shall be

138 one-half (1/2) of the conpensation for loss of the entire digit.
139 (19) Anputated armor |leg: Conpensation for an armor |eg,
140 if anputated at or above wist or ankle, shall be for the | oss of
141 the armor |eqg.

142 (20) Binocular vision or percent of vision: Conpensation
143 for loss of binocular vision or for eighty percent (80% or nore
144 of the vision of an eye shall be the same as for |oss of the eye.
145 (21) Two (2) or nore digits: Conpensation for |oss of two
146 (2) or nore digits, or one (1) or nore phalanges of two (2) or
147 nore digits, of a hand or foot may be proportioned to the | oss of
148 the use of the hand or foot occasioned thereby, but shall not

149 exceed the conpensation for | oss of a hand or foot.

150 (22) Total loss of use: Conpensation for permanent total
151 | oss of use of a nenber shall be the sane as for |oss of the

152 nmenber.

153 (23) Partial loss or partial |loss of use: Conpensation for
154 permanent partial |loss or |oss of use of a nenber may be for

155 proportionate | oss or | oss of use of the nenber.

156 (24) Disfigurenment: The commission, in its discretion, is
157 authorized to award proper and equitabl e conpensation for serious

158 facial or head disfigurenents not to exceed Five Thousand Dol l ars

159 ($5,000.00). No such award shall be nade until a |apse of one (1)

160 year fromthe date of the injury resulting in such disfigurenent.
161 (25) Oher cases: In all other cases in this class of

162 disability, the conpensation shall be sixty-six and two-thirds
163 percent (66-2/3% of the difference between his average weekly

164 wages, subject to the maximumlimtations as to weekly benefits as
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set up in this chapter, and his wage-earning capacity thereafter
in the sanme enpl oynent or otherw se, payable during the

conti nuance of such partial disability, but subject to

reconsi deration of the degree of such inpairnment by the conm ssion
on its own notion or upon application of any party in interest.
Such paynents shall in no case be made for a | onger period than
four hundred fifty (450) weeks.

(26) In any case in which there shall be a |l oss of, or |oss
of use of, nore than one (1) menber or parts of nore than one (1)
nmenber set forth in paragraphs (1) to (23) of this subsection, not
anounting to permanent total disability, the award of conpensation
shall be for the loss of, or |oss of use of, each such nenber or
parts thereof, which awards shall run consecutively, except that
where the injury affects only two (2) or nore digits of the sane
hand or foot, paragraph (21) of this subsection shall apply.

SECTION 4. Section 71-3-19, M ssissippi Code of 1972, is
amended as foll ows:

71-3-19. An enployee who as a result of injury is or may be
expected to be totally or partially incapacitated for a
remunerative occupati on and who, under the direction of the
commi ssion is being rendered fit to engage in a renunerative
occupation may, in the discretion of the comm ssion under
regul ati ons adopted by it, receive additional conpensation
necessary for his maintenance, but such additional conpensation

shall not exceed Twenty-five Dollars ($25.00) a week for not nore

than fifty-two (52) weeks.

SECTION 5. Section 71-3-25, M ssissippi Code of 1972, is
amended as foll ows:

71-3-25. If the injury causes death, the conpensation shal
be known as a death benefit and shall be payable in the amount and

to or for the benefit of the persons foll ow ng:
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(a) An imediate | unp sum paynent of One Thousand

Dol Il ars ($1,000.00) to the surviving spouse, in addition to other

conpensati on benefits.
(b) Reasonabl e funeral expenses not exceedi ng Five

Thousand Dol | ars ($5, 000. 00) exclusive of other burial insurance

or benefits.

(c) If there be a surviving spouse and no child of the
deceased, to such surviving spouse thirty-five percent (35% of
t he average wages of the deceased during w dowhood or dependent
wi dowhood and, if there be a surviving child or children of the
deceased, the additional anmount of ten percent (10% of such wages
for each such child. 1In case of the death or remarriage of such
surviving spouse, any surviving child of the deceased enpl oyee
shal | have his conpensation increased to fifteen percent (I5% of
such wages, provided that the total anmount payable shall in no
case exceed sixty-six and two-thirds percent (66-2/3% of such
wages, subject to the maximumlimtations as to weekly benefits as
set up in this chapter. The comm ssion may, in its discretion,
requi re the appoi ntnent of a guardian for the purpose of receiving
t he conpensation of a mnor dependent. |In the absence of such a
requi renent, the appointnent of a guardian for such purposes shal
not be necessary, provided that if no | egal guardi an be appoi nted,
paynment to the natural guardian shall be sufficient.

(d) If there be a surviving child or children of the
deceased but no surviving spouse, then for the support of each
such child twenty-five percent (25% of the wages of the deceased,
provi ded that the aggregate shall in no case exceed sixty-six and
two-thirds percent (66-2/3% of such wages, subject to the nmaxi num
limtations as to weekly benefits as set up in this chapter.

(e) If there be no surviving spouse or child, or if the
anount payable to a surviving spouse and to children shall be |ess
in the aggregate than sixty-six and two-thirds percent (66-2/3%

of the average wages of the deceased, subject to the maxi num
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limtations as to weekly benefits as set up in this chapter, then
for the support of grandchildren or brothers and sisters, if
dependent upon the deceased at the tinme of the injury, fifteen
percent (15% of such wages for the support of each such person;
and for the support of each parent or grandparent of the deceased,
i f dependent upon himat the tine of injury, fifteen percent (15%
of such wages during such dependency. But in no case shall the
aggregat e anount payabl e under this subsection exceed the

di fference between sixty-six and two-thirds percent (66-2/3% of
such wages and the anount payabl e as herei nbefore provided to
surviving spouse and for the support of surviving child or
children, subject to the maximumlimtations as to weekly benefits
as set up in this chapter.

(f) The total weekly conpensation paynents to any or
all beneficiaries in death cases shall not exceed the weekly
benefits as set up in this chapter and shall in no case be paid
for a longer period than four hundred fifty (450) weeks or for a
greater amount than the nmultiple of four hundred fifty (450) weeks
times sixty-six and two-thirds percent (66-2/3% of the average
weekly wage for the state.

(g) Al questions of dependency shall be determ ned as
of the time of the injury. A surviving spouse, child or children
shall be presuned to be wholly dependent. All other dependents
shal |l be considered on the basis of total or partial dependence as
the facts may warrant.

SECTION 6. This act shall take effect and be in force from

and after July 1, 2006.
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