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Representative Smith (39th) To: Judiciary A

HOUSE BI LL NO. 1277

AN ACT TO AMEND SECTI ON 41-29-157, M SSI SSI PPl CODE OF 1972,
TO AUTHORI ZE THE | SSUANCE OF SUBPCOENAS UNDER THE CONTROLLED
SUBSTANCES LAW AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 41-29-157, M ssissippi Code of 1972, is
amended as foll ows:

41-29-157. (a) |Issuance and execution of adm nistrative
i nspection warrants and search warrants shall be as foll ows,
except as provided in subsection (c) of this section:

(1) A judge of any state court of record, or any
justice court judge within his jurisdiction, and upon proper oath
or affirmati on show ng probabl e cause, may i ssue warrants for the
pur pose of conducting adm nistrative inspections authorized by
this article or rules thereunder, and seizures of property
appropriate to the inspections. For purposes of the issuance of
adm ni strative inspection warrants, probable cause exists upon
showing a valid public interest in the effective enforcenent of
this article or rules thereunder, sufficient to justify
adm ni strative inspection of the area, prem ses, building or
conveyance in the circunstances specified in the application for
the warrant. All such warrants shall be served during normnal
busi ness hours;

(2) A search warrant shall issue only upon an affidavit
of a person having know edge or information of the facts all eged,
sworn to before the judge or justice court judge and establishing
the grounds for issuing the warrant. |f the judge or justice

court judge is satisfied that grounds for the application exist or
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that there is probable cause to believe they exist, he shall issue
a warrant identifying the area, prem ses, building or conveyance
to be searched, the purpose of the search, and, if appropriate,
the type of property to be searched, if any. The warrant shall:

(A) State the grounds for its issuance and the
nane of each person whose affidavit has been taken in support
t her eof ;

(B) Be directed to a person authorized by Section
41-29-159 to execute it;

(© Conmmand the person to whomit is directed to
i nspect the area, prem ses, building or conveyance identified for
t he purpose specified, and if appropriate, direct the seizure of
the property specified;

(D) ldentify the itemor types of property to be
sei zed, if any;

(E) Direct that it be served and designate the
judge or magistrate to whomit shall be returned,

(3) A warrant issued pursuant to this section nust be
executed and returned within ten (10) days of its date unless,
upon a showi ng of a need for additional tinme, the court orders
otherwise. |f property is seized pursuant to a warrant, a copy
shall be given to the person fromwhom or from whose pren ses the
property is taken, together wwth a receipt for the property taken.
The return of the warrant shall be nade pronptly, acconpanied by a
witten inventory of any property taken. The inventory shall be
made in the presence of the person executing the warrant and of
the person from whose possession or prem ses the property was
taken, if present, or in the presence of at |east one (1) credible
person other than the person executing the warrant. A copy of the
inventory shall be delivered to the person from whom or from whose
prem ses the property was taken and to the applicant for the

war r ant ;
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(4) The judge or justice court judge who has issued a
warrant shall attach thereto a copy of the return and all papers
returnable in connection therewith and file themwth the clerk of
the appropriate state court for the judicial district in which the
i nspection was nade.

(b) The M ssissippi Bureau of Narcotics, the State Board of
Pharmacy, the State Board of Medical Licensure, the State Board of
Dental Exam ners, the M ssissippi Board of Nursing or the State
Board of Optonetry may nmake admi nistrative inspections of
controlled prem ses in accordance with the foll ow ng provisions:

(1) For purposes of this section only, "controlled
prem ses" neans:

(A) Places where persons regi stered or exenpted
fromregistration requirenments under this article are required to
keep records; and

(B) Places including factories, warehouses,
establ i shnents and conveyances in which persons regi stered or
exenpted fromregistration requirenents under this article are
permtted to hold, manufacture, conpound, process, sell, deliver,
or otherw se di spose of any controll ed substance.

(2) Wen authorized by an admi nistrative inspection
warrant issued in accordance with the conditions inposed in this
section, an officer or enployee designated by the M ssissipp
Bureau of Narcotics, the State Board of Pharmacy, the State Board
of Medical Licensure, the State Board of Dental Exam ners, the
M ssi ssippi Board of Nursing or the State Board of Optonetry, upon
presenting the warrant and appropriate credentials to the owner,
operator or agent in charge, may enter controlled premses for the
pur pose of conducting an adm nistrative inspection.

(3) When authorized by an adm nistrative inspection
warrant, an officer or enpl oyee designated by the M ssissipp

Bureau of Narcotics, the State Board of Pharmacy, the State Board
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of Medical Licensure, the State Board of Dental Exam ners, the
M ssi ssippi Board of Nursing or the State Board of Optonetry may:

(A) Inspect and copy records required by this
article to be kept;

(B) Inspect, within reasonable limts and in a
reasonabl e manner, controlled prem ses and all pertinent
equi pnrent, finished and unfinished material, containers and
| abel ing found therein, and, except as provided in paragraph (5)
of this subsection, all other things therein, including records,
files, papers, processes, controls and facilities bearing on
violation of this article; and

(© Inventory any stock of any controlled
subst ance therein and obtain sanpl es thereof.

(4) This section does not prevent the inspection
w t hout a warrant of books and records pursuant to an
adm ni strati ve subpoena, nor does it prevent entries and
adm ni strative inspections, including seizures of property,
W t hout a warrant:

(A If the owner, operator or agent in charge of
the controlled prem ses consents;

(B) In situations presenting inmnent danger to
heal th or safety;

(© In situations involving inspection of
conveyances if there is reasonable cause to believe that the
nmobility of the conveyance nmakes it inpracticable to obtain a
warrant ;

(D) In any other exceptional or energency
circunstance where tinme or opportunity to apply for a warrant is
| acki ng; or

(E) In all other situations in which a warrant is
not constitutionally required.

(5) An inspection authorized by this section shall not

extend to financial data, sales data, other than shipnent data, or
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pricing data unless the owner, operator or agent in charge of the
controlled prem ses consents in witing.

(c) Any agent of the bureau authorized to execute a search
warrant involving controlled substances, the penalty for which is
i nprisonnment for nore than one (1) year, may, w thout notice of
his authority and purpose, break open an outer door or inner door,
or wi ndow of a building, or any part of the building, if the judge
i ssuing the warrant:

(1) |Is satisfied that there is probable cause to
bel i eve that:
(A) The property sought may, and, if such notice
is given, will be easily and quickly destroyed or disposed of; or
(B) The giving of such notice will imediately
endanger the life or safety of the executing officer or another
person; and
(2) Has included in the warrant a direction that the
of ficer executing the warrant shall not be required to give such
notice.

Any officer acting under such warrant shall, as soon as
practical, after entering the prem ses, identify hinself and give
the reasons and authority for his entrance upon the prem ses.

Search warrants which include the instruction that the
executing officer shall not be required to give notice of
authority and purpose as authorized by this subsection shall be
i ssued only by the county court or county judge in vacation,
chancery court or by the chancellor in vacation, by the circuit
court or circuit judge in vacation, or by a justice of the
M ssi ssi ppi Suprene Court.

Thi s subsection shall expire and stand repeal ed from and
after July 1, 1974, except that the repeal shall not affect the
validity or legality of any search authorized under this

subsection and conducted prior to July 1, 1974.
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(d) (1) 1In any investigation relating to its functions

under this chapter with respect to controlled substances, |isted

chem cal s, tableting machi nes, encapsul ti ng nmachi nes, or other

vi ol ations of Section 41-29-101 et seq., the Departnent of Public

Saf ety may subpoena w tnesses, conpel the attendance and testinony

of witnesses, and require the production of any records, including

books, papers, docunents and ot her tangi ble things which

constitute or contain evidence, which the Departnent of Public

Safety finds relevant or nmaterial to the investigation subject to

t he approval of the Comm ssioner of Public Safety or his designee.

The attendance of wi tnesses and the production of records may be

required fromany place in this state at any desi gnated pl ace of

hearing; a wtness shall be required to appear at any hearing

consistent wth Rule 45 of the M ssissippi Rules of G vil

Procedure. Wtnesses sunmoned under this section shall be paid

the sane fees and mleage that are paid wtnesses in the courts of

this state.

(2) A subpoena issued under this section nmay be served

by any person designated in the subpoena to serve it. Service

upon a natural person nay be made by personal delivery of the

subpoena to him Service nmay be made upon a donestic or foreign

corporation or upon a partnership or other unincorporated

associ ation which is subject to suit under a conmon nane, by

delivering the subpoena to an officer, to a nmanagi ng or gener al

agent, or to any other agent authorized by appointnent or by | aw

to receive service of process. The affidavit of the person

serving the subpoena entered on a true copy thereof by the person

serving it shall be proof of service.

(3) In the case of contunmacy by or refusal to obey a

subpoena i ssued to any person, the Departnent of Public Safety may

i nvoke the aid of any court of this state within the jurisdiction

of which the investigation is carried on or of which the

subpoenaed person is an inhabitant, or in which he carries on
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busi ness or may be found, to conpel conpliance with the subpoena,

or if a foreign person, corporation, or foreign entity, the

Circuit Court of H nds County, M ssissippi, may conpel the

conpliance with the subpoena. The court nmay issue an order

requi ring the subpoenaed person to appear before the Departnent of

Public Safety to produce records, if so ordered, or to give

testi nony touching the matter under investigation. Any failure to

obey the order of the court may be punished by the court as

contenpt thereof. All process in any such case may be served in

any judicial district in which such person may be found.

(4) The Comm ssioner of Public Safety or his designee

shal |l inplenent a procedure whereby a listing of all subpoenas

i ssued by the Departnent of Public Safety is recorded to include a

date and tine the subpoena was served, upon whom served, and a

listing of all docunents produced pursuant to the subpoena. The

| egal departnent of the M ssissippi Bureau of Narcotics shall be

required to maintain a conplete copy of all subpoenas issued and

all docunents produced pursuant to such subpoena. The

Comm ssi oner of Public Safety or his designee shall inplenent the

procedures to insure the proper safeguarding of subpoenas and

produced docunents for a period of three (3) years.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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