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HOUSE BI LL NO. 1268

AN ACT TO BRI NG FORWARD SECTI ONS 63-11-1, 63-11-3, 63-11-5,
63-11-7, 63-11-8, 63-11-9, 63-11-11, 63-11-13, 63-11-15, 63-11-17,
63-11-19, 63-11-21, 63-11-23, 63-11-25, 63-11-26, 63-11-27,
63-11-30, 63-11-31, 63-11-32, 63-11-37, 63-11-39, 63-11-40,
63-11-41, 63-11-45, 63-11-47, 63-11-49, 63-11-51 AND 63-11-53,

M SSI SSI PPl CODE OF 1972, WHI CH SET FORTH THE M SSI SSI PPl | MPLI ED
CONSENT LAW FOR PURPOSES OF AMENDMENT; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 63-11-1, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-1. This chapter may be cited as the M ssissipp
| mpl i ed Consent Law.

SECTION 2. Section 63-11-3, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-3. The foll ow ng words and phrases shall have the
meani ng ascri bed herein, unless the context clearly indicates
ot herw se:

(a) "Driving privilege" or "privilege" neans both the
driver's license of those licensed in M ssissippi and the driving
privilege of unlicensed residents and the privil ege of
nonresi dents, licensed or not, the purpose of this section being
to make unlicensed and nonresident drivers subject to the sanme
penalties as |licensed residents.

(b) "Community service" neans work, projects or
services for the benefit of the conmunity assigned, supervised and
recorded by appropriate public officials.

(c) "Chemcal test" neans an analysis of a person's

bl ood, breath, urine or other bodily substance for the
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determ nation of the presence of alcohol or any other substance
which may inpair a person's nental or physical ability.

(d) "Refusal to take breath, urine and/or blood test"”
means an individual declining to take a chem cal test, and/or the
failure to provide an adequate breath sanple as required by the
| npl i ed Consent Law when requested by a | aw enforcenent officer.

(e) "Alcohol concentration” neans either grans of
al cohol per one hundred (100) mlliliters of blood or grams of
al cohol per two hundred ten (210) liters of breath.

(f) "Qualified person to w thdraw bl ood" neans any
person who has been trained to withdraw blood in the course of
their enploynment duties including but not limted to | aboratory
personnel, phl ebotom st, energency nedi cal personnel, nurses and
doct ors.

(g) "Victiminpact panel” neans a two-hour semnar in
which victins of DU accidents relate their experiences follow ng
the accident to persons convicted under the Inplied Consent Law.
Panel i ng prograns shall be based on a nodel devel oped by Mot hers
Agai nst Drunk Driving (MADD) victim panel or equival ent program
approved by the court.

(h) "Booked" neans the adm nistrative step taken after
the arrested person is brought to the police station, which
i nvol ves entry of the person's nanme, the crime for which the
arrest was nmade, and other relevant facts on the police docket,
and which may al so include photographing, fingerprinting, and the
li ke.

SECTION 3. Section 63-11-5, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-5. (1) Any person who operates a notor vehicle upon
t he public highways, public roads and streets of this state shal
be deened to have given his consent, subject to the provisions of
this chapter, to a chemcal test or tests of his breath for the

pur pose of determ ning al cohol concentration. A person shall give
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his consent to a chem cal test or tests of his breath, blood or
urine for the purpose of determning the presence in his body of
any ot her substance which would inpair a person's ability to
operate a notor vehicle. The test or tests shall be adm nistered
at the direction of any highway patrol officer, any sheriff or his
duly comm ssi oned deputies, any police officer in any incorporated
muni ci pality, any national park ranger, any officer of a
state-supported institution of higher |earning canpus police force
if such officer is exercising this authority in regard to a
violation that occurred on canpus property, or any security
of fi cer appointed and comm ssi oned pursuant to the Pearl River
Val l ey Water Supply District Security Oficer Law of 1978 if such
officer is exercising this authority in regard to a violation that
occurred within the limts of the Pearl R ver Valley Water Supply
District, when such officer has reasonabl e grounds and probabl e
cause to believe that the person was driving or had under his
actual physical control a notor vehicle upon the public streets or
hi ghways of this state while under the influence of intoxicating
| i quor or any other substance which had inpaired such person's
ability to operate a notor vehicle. No such test shall be
adm ni stered by any person who has not net all the educational and
training requirenents of the appropriate course of study
prescribed by the Board on Law Enforcenent O ficers Standards and
Traini ng; provided, however, that sheriffs and el ected chiefs of
police shall be exenpt from such educational and training
requirenment. No such tests shall be given by any officer or any
agency to any person within fifteen (15) m nutes of consunption of
any substance by nout h.

(2) If the officer has reasonabl e grounds and probabl e cause
to believe such person to have been driving a notor vehicle upon
t he public highways, public roads, and streets of this state while
under the influence of intoxicating |iquor, such officer shal

i nform such person that his failure to submt to such chem cal
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test or tests of his breath shall result in the suspension of his
privilege to operate a notor vehicle upon the public streets and
hi ghways of this state for a period of ninety (90) days in the
event such person has not previously been convicted of a violation
of Section 63-11-30, or, for a period of one (1) year in the event
of any previous conviction of such person under Section 63-11-30.

(3) The traffic ticket, citation or affidavit issued to a
person arrested for a violation of this chapter shall conformto
the requirenents of Section 63-9-21(3)(b).

(4) Any person arrested under the provisions of this chapter
shall be infornmed that he has the right to tel ephone for the
pur pose of requesting | egal or nedical assistance imediately
after being booked for a violation under this chapter.

(5) The Comm ssioner of Public Safety and the State Crine
Laboratory created pursuant to Section 45-1-17 are hereby
aut hori zed fromand after the passage of this section to adopt
procedures, rules and regul ations, applicable to the Inplied
Consent Law.

SECTION 4. Section 63-11-7, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-7. If any person be unconscious or dead as a result of
an accident, or unconscious at the tinme of arrest or apprehension
or when the test is to be admnistered, or is otherwwse in a
condition rendering himincapable of refusal, such person shall be
subjected to a blood test for the purpose of determning the
al coholic content of his blood as provided in this chapter, if the
arresting officer has reasonable grounds to believe the person to
have been driving a notor vehicle upon the public highways, public
roads and streets of this state while under the influence of
intoxicating liquor. The results of such test or tests, however,
shall not be used in evidence agai nst such person in any court or
before any regul atory body w thout the consent of the person so

tested, or, if deceased, such person's legal representative.
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However, refusal of release of evidence so obtained by such
officer or agency will in crimnal actions against such person
result in the suspension of his or her driver's license for a
period of ninety (90) days as provided in this chapter for

consci ous and capabl e persons who have refused to submit to such
test. Blood may only be w thdrawn under the provisions of Section
63-11-9. It is the intent of this chapter that bl ood sanples
taken under this section shall be used exclusively for statistical
eval uation of accident causes wth safeguards established to
protect the identity of such victins and to extend the rights of
privileged conmuni cations to those engaged in taking, handling and
eval uating such statistical evidence.

SECTION 5. Section 63-11-8, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-8. (1) The operator of any notor vehicle involved in
an accident that results in a death shall be tested for the
pur pose of determ ning the al cohol content or drug content of such
operator's blood, breath or urine. Any blood w thdrawal required
by this section shall be adm nistered by any qualified person and
shall be adm nistered wwthin two (2) hours after such accident, if
possi ble. The exact tinme of the accident, to the extent possible,
and the exact tinme of the blood w thdrawal shall be recorded.

(2) |If any investigating | aw enforcenent officer has
reasonabl e grounds to believe that a person is the operator of a
notor vehicle involved in an accident that has resulted in a
death, it shall be such officer's duty to see that a chem cal test
is adm nistered as required by this section.

(3) The results of a test adm nistered pursuant to this
section may be used as evidence in any court or admnistrative
hearing w thout the consent of the person so tested.

(4) No person may refuse to submt to a chem cal test

requi red under the provisions of this section.
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(5 Analysis of blood or urine to determ ne al cohol or drug
content pursuant to this section shall be conducted by the
M ssissippi Crinme Laboratory or a |aboratory whose nethods and
procedures have been approved by the M ssissippi Crine Laboratory.

SECTION 6. Section 63-11-9, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-9. Under Section 63-11-7, any qualified person acting
at the request of a |l aw enforcenent officer may w thdraw bl ood for
t he purpose of determ ning the alcoholic content therein. This
limtation shall not apply to the taking of breath or urine
speci nens.

SECTION 7. Section 63-11-11, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-11. If the test given under the provisions of this
chapter is a chemcal test of urine, the person tested shall be
gi ven such privacy in the taking of the urine specinmen as wll
insure the accuracy of the specinmen and, at the sane tine,
mai ntain the dignity of the individual involved.

SECTION 8. Section 63-11-13, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-13. The person tested may, at his own expense, have a
physi ci an, registered nurse, clinical |aboratory technol ogi st or
clinical laboratory technician or any other qualified person of
hi s choosing adm nister a test, approved by the State Crine
Laboratory created pursuant to Section 45-1-17, in addition to any
other test, for the purpose of determ ning the anmount of al cohol
in his blood at the tine alleged as shown by chem cal anal ysis of
his bl ood, breath or urine. The failure or inability to obtain an
additional test by such arrested person shall not preclude the
adm ssibility in evidence of the test taken at the direction of a
| aw enf orcenent officer.

SECTION 9. Section 63-11-15, M ssissippi Code of 1972, is

brought forward as foll ows:
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193 63-11-15. Upon the witten request of the person tested, or
194 his attorney, full information concerning the test taken at the
195 direction of the |law enforcenment officer shall be nmade avail abl e
196 to himor to his attorney.

197 SECTION 10. Section 63-11-17, M ssissippi Code of 1972, is
198 brought forward as foll ows:

199 63-11-17. No qualified person, hospital, clinic or funeral
200 home shall incur any civil or crimnal liability as the result of
201 the proper admnistration of a test or chem cal analysis of a

202 person's breath, blood or urine when requested in witing by a | aw
203 enforcenent officer to adm nister such a test or perform such

204 chem cal anal ysis.

205 SECTION 11. Section 63-11-19, M ssissippi Code of 1972, is
206 brought forward as foll ows:

207 63-11-19. A chem cal analysis of the person's breath, blood
208 or urine, to be considered valid under the provisions of this

209 section, shall have been perfornmed according to nethods approved
210 by the State Crinme Laboratory created pursuant to Section 45-1-17
211 and the Comm ssioner of Public Safety and perforned by an

212 individual possessing a valid permt issued by the State Crine
213 Laboratory for nmaking such analysis. The State Crine Laboratory
214 and the Comm ssioner of Public Safety are authorized to approve
215 satisfactory techniques or nethods, to ascertain the

216 qualifications and conpetence of individuals to conduct such

217 analyses, and to issue permts which shall be subject to

218 termnation or revocation at the discretion of the State Crine
219 Laboratory. The State Crinme Laboratory shall not approve the

220 permt required herein for any |aw enforcenent officer other than
221 a nmenber of the State Hi ghway Patrol, a sheriff or his deputies, a
222 city policeman, an officer of a state-supported institution of
223 higher learning canpus police force, a security officer appointed
224 and conm ssioned pursuant to the Pearl River Valley Water Supply

225 District Security Oficer Law of 1978, a national park ranger, a
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national park ranger technician, a mlitary policeman stationed at
a United States mlitary base located within this state other than
a mlitary policeman of the Arny or Air National Guard or of
Reserve Units of the Arny, Air Force, Navy or Marine Corps, a
marine | aw enforcenent officer enployed by the Departnent of

Mari ne Resources, or a conservation officer enployed by the

M ssi ssi ppi Departnent of WIldlife, Fisheries and Parks. The
permt given a conservation officer or a marine | aw enforcenent

of ficer shall authorize such officer to admnister tests only for
viol ations of Sections 59-23-1 through 59-23-7.

The State Crinme Laboratory shall make periodic, but not |ess
frequently than quarterly, tests of the nethods, machines or
devi ces used in nmaking chem cal analysis of a person's breath as
shal |l be necessary to ensure the accuracy thereof, and shall issue
its certificate to verify the accuracy of the sane.

SECTI ON 12. Section 63-11-21, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-21. |If a person refuses upon the request of a |law
enforcenment officer to submt to a chemcal test of his breath
desi gnated by the | aw enforcenent agency as provided in Section
63-11-5, none shall be given, but the officer shall at that point
demand the driver's license of the person, who shall deliver his
driver's license into the hands of the officer. |If a person
refuses to submt to a chemcal test under the provisions of this
chapter, the person shall be inforned by the | aw enforcenent
officer that the refusal to submt to the test shall subject him
to arrest and puni shnent consistent with the penalties prescribed
in Section 63-11-30 for persons submtting to the test. The
of ficer shall give the driver a receipt for his license on forns
prescribed and furni shed by the Conm ssioner of Public Safety.
The officer shall forward the driver's |icense together with a
sworn report to the Conmmi ssioner of Public Safety stating that he

had reasonabl e grounds and probabl e cause to believe the person
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had been driving a notor vehicle upon the public highways, public
roads and streets of this state while under the influence of
i ntoxicating liquor, or any other substance which may inpair a
person's nmental or physical ability, stating such grounds, and
that the person had refused to submt to the chemcal test of his
breat h upon request of the | aw enforcenent officer.

SECTI ON 13. Section 63-11-23, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-23. (1) The Conm ssioner of Public Safety, or his
aut hori zed agent, shall review the sworn report by a | aw
enforcenment officer as provided in Section 63-11-21. |If upon such
review t he Comm ssioner of Public Safety, or his authorized agent,
finds (a) that the | aw enforcenent officer had reasonabl e grounds
and probabl e cause to believe the person had been driving a notor
vehi cl e upon the public highways, public roads and streets of this
state whil e under the influence of intoxicating |liquor or any
ot her substance which nay inpair a person's nental or physical
ability; (b) that he refused to submt to the test upon request of
the officer; and (c) that the person was infornmed that his |icense
and/or driving privileges would be suspended or denied if he
refused to submt to the chemi cal test, then the Conm ssioner of
Public Safety, or his authorized agent, shall give notice to the
| icensee that his license or permt to drive, or any nonresident
operating privilege, shall be suspended thirty (30) days after the
date of such notice for a period of ninety (90) days in the event
such person has not previously been convicted of a violation of
Section 63-11-30, or, for a period of one (1) year in the event of
any previous conviction of such person under Section 63-11-30. 1In
the event the comm ssioner or his authorized agent determ nes that
the license should not be suspended, he shall return the |icense
or permt to the |icensee.

The notice of suspension shall be in witing and given in the

manner provided in Section 63-1-52(2)(a).
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(2) If the chemcal testing of a person's breath indicates
t he bl ood al cohol concentration was ei ght one-hundredths percent
(.08% or nore for persons who are above the | egal age to purchase
al cohol i c beverages under state |law, or two one-hundredths percent
(.02% or nore for persons who are below the | egal age to purchase
al cohol i ¢ beverages under state |aw, based upon grans of al cohol
per one hundred (100) mlliliters of blood or grans of al cohol per
two hundred ten (210) liters of breath as shown by a chem cal
anal ysis of such person's blood, or breath, or urine, the
arresting officer shall seize the |icense and give the driver a
receipt for his license on forns prescribed by the Comm ssi oner of
Public Safety and shall pronptly forward the |icense together with
a sworn report to the Conmm ssioner of Public Safety. The receipt
given a person as provided herein shall be valid as a permt to
operate a notor vehicle for a period of thirty (30) days in order
that the defendant be processed through the court having original
jurisdiction and a final disposition had. |If the defendant
requests a trial within thirty (30) days and such trial is not
comenced within thirty (30) days, then the court shall determ ne
if the delay in the trial is the fault of the defendant or his
counsel. If the court finds that such is not the fault of the
defendant or his counsel, then the court shall order the
defendant's driving privileges to be extended until such tinme as
the defendant is convicted. |If a receipt or permt to drive
i ssued pursuant to the provisions of this subsection expires
without a trial having been requested as provided for in this
subsection, then the Conm ssioner of Public Safety or his
aut hori zed agent shall suspend the license or permt to drive or
any nonresident operating privilege for the applicable period of
tinme as provided for in subsection (1) of this section.

(3) If the personis aresident wwthout a |icense or permt
to operate a notor vehicle in this state, the Comm ssi oner of

Public Safety, or his authorized agent, shall deny to the person
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the issuance of a license or permt for a period of one (1) year
beginning thirty (30) days after the date of notice of such
suspensi on.

(4) It shall be the duty of the county prosecuting attorney,
an attorney enployed under the provisions of Section 19-3-49, or
in the event there is no such prosecuting attorney for the county,
the duty of the district attorney to represent the state in any
hearing hel d under the provisions of Section 63-11-25, under the
provi sions of Section 63-11-37(2) or under the provisions of
Section 63-11-30(2)(a).

SECTI ON 14. Section 63-11-25, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-25. |If the forfeiture, suspension or denial of
i ssuance i s sustained by the Conm ssioner of Public Safety, or his
duly authori zed agent pursuant to subsection (1) of Section
63-11- 23, upon such hearing, the person aggrieved may file within
ten (10) days after the rendition of such decision a petition in
the circuit or county court having original jurisdiction of the
violation for review of such decision and such hearing upon review
shall proceed as a trial de novo before the court without a jury.
Provided further, that no such party shall be allowed to exercise
the driving privilege while any such appeal is pending.

SECTI ON 15. Section 63-11-26, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-26. Wen the Comm ssioner of Public Safety, or his
aut hori zed agent, shall suspend the driver's license or permt to
drive of a person or shall deny the issuance of a |icense or
permt to a person as provided in Section 63-11-30, the person
shall not be entitled to any judicial review of or appeal fromthe
actions of the comm ssioner. A final conviction under said
section shall finally adjudicate the privilege of such convicted
person to operate a notor vehicle upon the public highways, public

roads and streets of this state.
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SECTI ON 16. Section 63-11-27, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-27. Wen it has been finally determ ned under the
procedures of Sections 63-11-21 through 63-11-25, that a
nonresident's privilege to operate a notor vehicle in this state
has been suspended, the comm ssioner, or his duly authorized
agent, shall give information in witing of the action taken to
the notor vehicle admnistrator of the state of the person's
resi dence and of any state in which he has a |license.

SECTION 17. Section 63-11-30, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-30. (1) It is unlawful for any person to drive or
ot herwi se operate a vehicle within this state who (a) is under the
i nfluence of intoxicating liquor; (b) is under the influence of
any ot her substance which has inpaired such person's ability to
operate a notor vehicle; (c) has an al cohol concentration of eight
one- hundredt hs percent (.08% or nore for persons who are above
the | egal age to purchase al coholic beverages under state |aw, or
two one- hundredths percent (.02% or nore for persons who are
bel ow the | egal age to purchase al coholic beverages under state
|l aw, in the person's blood based upon grans of al cohol per one
hundred (100) mlliliters of blood or granms of al cohol per two
hundred ten (210) liters of breath as shown by a chem cal analysis
of such person's breath, blood or urine adm nistered as authori zed
by this chapter; (d) is under the influence of any drug or
control |l ed substance, the possession of which is unlawful under
the M ssissippi Controlled Substances Law, or (e) has an al cohol
concentration of four one-hundredths percent (.04% or nore in the
person's bl ood, based upon grams of al cohol per one hundred (100)
mlliliters of blood or grans of al cohol per two hundred ten (210)
liters of breath as shown by a chem cal analysis of such person's
bl ood, breath or urine, adm nistered as authorized by this chapter

for persons operating a commercial notor vehicle.
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(2) (a) Except as otherw se provided in subsection (3),
upon conviction of any person for the first offense of violating
subsection (1) of this section where chem cal tests provided for
under Section 63-11-5 were given, or where chem cal test results
are not avail able, such person shall be fined not |ess than Two
Hundred Fifty Dol lars ($250.00) nor nore than One Thousand Dol | ars
(%1, 000.00), or inprisoned for not nore than forty-ei ght (48)
hours in jail or both; and the court shall order such person to
attend and conpl ete an al cohol safety education program as
provided in Section 63-11-32. The court may substitute attendance
at a victiminpact panel instead of forty-eight (48) hours in
jail. In addition, the Departnent of Public Safety, the
Comm ssi oner of Public Safety or his duly authorized agent shall,
after conviction and upon recei pt of the court abstract, suspend
the driver's license and driving privileges of such person for a
period of not less than ninety (90) days and until such person
attends and successfully conpl etes an al cohol safety education
program as herei n provided; provided, however, in no event shal
such period of suspension exceed one (1) year. Commercial driving
privileges shall be suspended as provided in Section 63-1-83.

The circuit court having jurisdiction in the county in which
the conviction was had or the circuit court of the person's county
of residence may reduce the suspension of driving privileges under
Section 63-11-30(2)(a) if the denial of which would constitute a
hardshi p on the offender, except that no court may issue such an
order reducing the suspension of driving privileges under this
subsection until thirty (30) days have el apsed fromthe effective
date of the suspension. Hardships shall only apply to first
of fenses under Section 63-11-30(1), and shall not apply to second,
third or subsequent convictions of any person violating subsection
(1) of this section. A reduction of suspension on the basis of
hardshi p shall not be available to any person who refused to

submt to a chem cal test upon the request of a | aw enforcenent
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officer as provided in Section 63-11-5. Wen the petition is
filed, such person shall pay to the circuit clerk of the court
where the petitionis filed a fee of Fifty Dollars ($50.00), which
shal |l be deposited into the State General Fund to the credit of a
special fund hereby created in the State Treasury to be used for

al cohol or drug abuse treatnent and education, upon appropriation
by the Legislature. This fee shall be in addition to any other
court costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's |license nunber of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior witten notice to
t he Comm ssioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the
court may enter an order reducing the period of suspension.

The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determ ned, and shall order the petitioner to attend and conplete
an al cohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
t he Comm ssioner of Public Safety by the clerk of the court within
five (5) days of the entry of the order. The certified copy of
such order shall contain information which will identify the
petitioner, including, but not limted to, the nane, mailing
address, street address, social security nunber and driver's
| i cense nunber of the petitioner.

At any tine followng at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant
t he person hardship driving privileges upon witten petition of
the defendant, if it finds reasonable cause to believe that
revocation woul d hinder the person's ability to:

(i) Continue his enploynent;
H B. No. 1268 *HR40/R1496*
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(i1i) Continue attending school or an educati onal
institution; or
(ti1) Obtain necessary nedical care.
Proof of the hardship shall be established by clear and

convi nci ng evidence which shall be supported by i ndependent
docunent ati on

(b) Except as otherw se provided in subsection (3),
upon any second conviction of any person violating subsection (1)
of this section, the offenses being commtted within a period of
five (5) years, such person shall be fined not |ess than Six
Hundred Dol l ars ($600.00) nor nore than One Thousand Five Hundred
Dol I ars ($1,500.00), shall be inprisoned not |less than five (5)
days nor nore than one (1) year and sentenced to community service
work for not |less than ten (10) days nor nore than one (1) year.
The m ni mum penalties shall not be suspended or reduced by the
court and no prosecutor shall offer any suspension or sentence
reduction as part of a plea bargain. Except as may otherw se be
provi ded by paragraph (d) of this subsection, the Conm ssioner of
Public Safety shall suspend the driver's |license of such person
for two (2) years. Suspension of a commercial driver's |icense
shal | be governed by Section 63-1-83. Upon any second conviction
as described in this paragraph, the court shall ascertain whether
the defendant is married, and if the defendant is married shal
obtain the nanme and address of the defendant's spouse; the clerk
of the court shall submt this information to the Departnent of
Public Safety. Further, the conm ssioner shall notify in witing,
by certified mail, return recei pt requested, the owner of the
vehi cl e and the spouse, if any, of the person convicted of the
second violation of the possibility of forfeiture of the vehicle
if such person is convicted of a third violation of subsection (1)
of this section. The owner of the vehicle and the spouse shall be
considered notified under this paragraph if the notice is

deposited in the United States nmail and any claimthat the notice
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was not in fact received by the addressee shall not affect a
subsequent forfeiture proceeding.

For any second or subsequent conviction of any person under
this section, the person shall also be subject to the penalties
set forth in Section 63-11-31.

(c) Except as otherw se provided in subsection (3), for
any third or subsequent conviction of any person violating
subsection (1) of this section, the offenses being conmtted
within a period of five (5) years, such person shall be guilty of
a felony and fined not |ess than Two Thousand Dol |l ars ($2, 000. 00)
nor nore than Five Thousand Dol |l ars ($5, 000.00), shall serve not
| ess than one (1) year nor nore than five (5) years in the custody
of the Departnent of Corrections; provided, however, that for any
such of fense which does not result in serious injury or death to
any person, any sentence of incarceration may be served in the
county jail rather than in the State Penitentiary at the
di scretion of the circuit court judge. The m ninmum penalties
shal |l not be suspended or reduced by the court and no prosecutor
shal |l offer any suspension or sentence reduction as part of a plea
bargain. The | aw enforcenent agency shall seize the vehicle
operated by any person charged with a third or subsequent
viol ation of subsection (1) of this section, if such convicted
person was driving the vehicle at the tine the offense was
commtted. Such vehicle may be forfeited in the manner provided
by Sections 63-11-49 through 63-11-53. Except as may ot herw se be
provi ded by paragraph (e) of this subsection, the Conm ssioner of
Public Safety shall suspend the driver's |license of such person
for five (5) years. The suspension of a commercial driver's
| i cense shall be governed by Section 63-1-83.

(d) Except as otherw se provided in subsection (3), any
person convicted of a second violation of subsection (1) of this
section shall receive an in-depth diagnostic assessnent, and if as

a result of such assessnent is determned to be in need of

H B. No. 1268 *HR40/R1496*
06/ HR40/ R1496
PAGE 16 (TBT\BD)



523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555

treatnent of his alcohol and/or drug abuse problem such person
shal | successfully conplete treatnent of his al cohol and/or drug
abuse problemat a programsite certified by the Departnent of
Mental Health. Such person shall be eligible for reinstatenent of
his driving privileges upon the successful conpletion of such
treatnent after a period of one (1) year after such person's
driver's license is suspended. Each person who receives a

di agnostic assessnent shall pay a fee representing the cost of
such assessnent. Each person who participates in a treatnent
program shall pay a fee representing the cost of such treatnent.

(e) Except as otherw se provided in subsection (3), any
person convicted of a third or subsequent violation of subsection
(1) of this section shall receive an in-depth diagnostic
assessnent, and if as a result of such assessnent is determned to
be in need of treatnent of his al cohol and/or drug abuse problem
such person shall enter an al cohol and/or drug abuse program
approved by the Departnent of Mental Health for treatnent of such
person's al cohol and/or drug abuse problem If such person
successfully conpl etes such treatnent, such person shall be
eligible for reinstatenent of his driving privileges after a
period of three (3) years after such person's driver's license is
suspended.

(f) The Departnment of Public Safety shall pronul gate
rules and regul ations for the use of interlock ignition devices as
provided in Section 63-11-31 and consistent with the provisions
therein. Such rules and regulations shall provide for the
calibration of such devices and shall provide that the cost of the
use of such systens shall be borne by the offender. The
Departnent of Public Safety shall approve which vendors of such
devi ces shall be used to furnish such systens.

(3) (a) This subsection shall be known and may be cited as
Zero Tol erance for Mnors. The provisions of this subsection

shal |l apply only when a person under the age of twenty-one (21)
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years has a bl ood al cohol concentration two one-hundredths percent
(.02% or nore, but |ower than eight one-hundredths percent
(.08%. If such person's bl ood al cohol concentration is eight
one- hundredt hs percent (.08% or nore, the provisions of
subsection (2) shall apply.

(b) Upon conviction of any person under the age of
twenty-one (21) years for the first offense of violating
subsection (1) of this section where chem cal tests provided for
under Section 63-11-5 were given, or where chemcal test results
are not avail able, such person shall have his driver's |icense
suspended for ninety (90) days and shall be fined Two Hundred
Fifty Dollars ($250.00); and the court shall order such person to
attend and conpl ete an al cohol safety education program as
provided in Section 63-11-32. The court may al so require
attendance at a victiminpact panel.

The court in the county in which the conviction was had or
the circuit court of the person's county of residence may reduce
t he suspension of driving privileges under Section 63-11-30(2)(a)
if the denial of which would constitute a hardship on the
of fender, except that no court may issue such an order reducing
t he suspension of driving privileges under this subsection until
thirty (30) days have el apsed fromthe effective date of the
suspension. Hardships shall only apply to first offenses under
Section 63-11-30(1), and shall not apply to second, third or
subsequent convictions of any person violating subsection (1) of
this section. A reduction of suspension on the basis of hardship
shall not be avail able to any person who refused to submt to a
chem cal test upon the request of a | aw enforcenent officer as
provided in Section 63-11-5. When the petition is filed, such
person shall pay to the circuit clerk of the court where the
petition is filed a fee of Fifty Dollars ($50.00), which shall be
deposited into the State General Fund to the credit of a special

fund hereby created in the State Treasury to be used for al cohol
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or drug abuse treatnent and education, upon appropriation by the
Legislature. This fee shall be in addition to any other court
costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's |license nunber of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior witten notice to
t he Comm ssioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the
court may enter an order reducing the period of suspension.

The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determ ned, and shall order the petitioner to attend and conplete
an al cohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
t he Comm ssioner of Public Safety by the clerk of the court within
five (5) days of the entry of the order. The certified copy of
such order shall contain information which will identify the
petitioner, including, but not limted to, the nane, mailing
address, street address, social security nunber and driver's
| i cense nunber of the petitioner.

At any tine followng at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant
t he person hardship driving privileges upon witten petition of
the defendant, if it finds reasonabl e cause to believe that
revocation woul d hinder the person's ability to:

(i) Continue his enploynent;
(i1i1) Continue attending school or an educati onal
institution; or

(ti1) Obtain necessary nedical care.
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Proof of the hardship shall be established by clear and
convi nci ng evidence which shall be supported by i ndependent
docunent ati on

(c) Upon any second conviction of any person under the
age of twenty-one (21) years violating subsection (1) of this
section, the offenses being commtted within a period of five (5)
years, such person shall be fined not nore than Five Hundred
Dol I ars ($500.00) and shall have his driver's license suspended
for one (1) year.

(d) For any third or subsequent conviction of any
person under the age of twenty-one (21) years violating subsection
(1) of this section, the offenses being conmtted within a period
of five (5) years, such person shall be fined not nore than One
Thousand Dol | ars ($1, 000.00) and shall have his driver's |icense
suspended until he reaches the age of twenty-one (21) or for two
(2) years, whichever is |onger.

(e) Any person under the age of twenty-one (21) years
convicted of a second violation of subsection (1) of this section,
may have the period that his driver's license is suspended reduced
i f such person receives an in-depth diagnostic assessnent, and as
a result of such assessnment is determned to be in need of
treatnent of his alcohol and/or drug abuse probl em and
successfully conpletes treatnent of his al cohol and/or drug abuse
problemat a programsite certified by the Departnent of Mental
Heal th. Such person shall be eligible for reinstatenment of his
driving privileges upon the successful conpletion of such
treatnent after a period of six (6) nonths after such person's
driver's license is suspended. Each person who receives a
di agnostic assessnent shall pay a fee representing the cost of
such assessnent. Each person who participates in a treatnent
program shall pay a fee representing the cost of such treatnent.

(f) Any person under the age of twenty-one (21) years

convicted of a third or subsequent violation of subsection (1) of
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this section shall conplete treatnent of an al cohol and/or drug
abuse programat a site certified by the Departnent of Mental
Heal t h.

(g) The court shall have the discretion to rule that a
first offense of this subsection by a person under the age of
twenty-one (21) years shall be nonadjudicated. Such person shal
be eligible for nonadjudication only once. The Departnent of
Public Safety shall maintain a confidential registry of all cases
whi ch are nonadj udi cated as provided in this paragraph. A judge
who rules that a case is nonadjudicated shall forward such ruling
to the Departnent of Public Safety. Judges and prosecutors
involved in inplied consent violations shall have access to the
confidential registry for the purpose of determ ning
nonadj udi cation eligibility. A record of a person who has been
nonadj udi cated shall be maintained for five (5) years or until
such person reaches the age of twenty-one (21) years. Any person
whose confidential record has been disclosed in violation of this
paragraph shall have a civil cause of action against the person
and/ or agency responsi ble for such disclosure.

(4) In addition to the other penalties provided in this
section, every person refusing a | aw enforcenent officer's request
to submt to a chemcal test of his breath as provided in this
chapter, or who was unconscious at the tine of a chem cal test and
refused to consent to the introduction of the results of such test
in any prosecution, shall suffer an additional suspension of
driving privileges as follows:

The Conm ssioner of Public Safety or his authorized agent
shal | suspend the driver's license or permt to drive or deny the
i ssuance of a license or permt to such person as provided for
first, second and third or subsequent offenders in subsection (2)
of this section. Such suspension shall be in addition to any
suspensi on i nposed pursuant to subsection (1) of Section 63-11-23.

The m ni num suspensi on i nposed under this subsection shall not be
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reduced and no prosecutor is authorized to offer a reduction of
such suspension as part of a plea bargain.

(5) Every person who operates any notor vehicle in violation
of the provisions of subsection (1) of this section and who in a
negl i gent manner causes the death of another or nutil ates,

di sfigures, permanently disables or destroys the tongue, eye, |ip,
nose or any other |inb, organ or nenber of another shall, upon
conviction, be guilty of a separate felony for each such death,
mutilation, disfigurenent or other injury and shall be commtted
to the custody of the State Departnent of Corrections for a period
of tinme of not less than five (5) years and not to exceed
twenty-five (25) years for each such death, nmutilation

di sfigurement or other injury, and the inprisonnent for the second
or each subsequent conviction, in the discretion of the court,
shall comrence either at the termnation of the inprisonnent for
the preceding conviction or run concurrently with the preceding
conviction. Any person charged with causing the death of another
as described in this subsection shall be required to post bai
before being rel eased after arrest.

(6) Upon conviction of any violation of subsection (1) of
this section, the trial judge shall sign in the place provided on
the traffic ticket, citation or affidavit stating that the person
arrested either enployed an attorney or waived his right to an
attorney after having been properly advised. |If the person
arrested enpl oyed an attorney, the nane, address and tel ephone
nunber of the attorney shall be witten on the ticket, citation or
affidavit. The judge shall cause a copy of the traffic ticket,
citation or affidavit, and any other pertinent docunents
concerning the conviction, to be sent to the Conm ssi oner of
Public Safety. A copy of the traffic ticket, citation or
affidavit and any other pertinent docunents, having been attested
as true and correct by the Comm ssioner of Public Safety, or his

desi gnee, shall be sufficient proof of the conviction for purposes
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of determ ning the enhanced penalty for any subsequent convictions
of violations of subsection (1) of this section.

(7) Convictions in other states of violations for driving or
operating a vehicle while under the influence of an intoxicating
|l iquor or while under the influence of any other substance that
has inpaired the person's ability to operate a notor vehicle
occurring after July 1, 1992, shall be counted for the purposes of
determning if a violation of subsection (1) of this sectionis a
first, second, third or subsequent offense and the penalty that
shal | be inposed upon conviction for a violation of subsection (1)
of this section.

(8) For the purposes of determ ning how to inpose the
sentence for a second, third or subsequent conviction under this
section, the indictnent shall not be required to enunerate
previous convictions. It shall only be necessary that the
i ndi ctnment state the nunber of times that the defendant has been
convicted and sentenced within the past five (5) years under this
section to determne if an enhanced penalty shall be inposed. The
anount of fine and inprisonnent inposed in previous convictions
shall not be considered in calculating offenses to determne a
second, third or subsequent offense of this section.

(9) Any person under the legal age to obtain a license to
operate a notor vehicle convicted under this section shall not be
eligible to receive such license until the person reaches the age
of eighteen (18) years.

(10) Suspension of driving privileges for any person
convicted of violations of Section 63-11-30(1) shall run
consecuti vel y.

(11) The court nmay order the use of any ignition interlock
device as provided in Section 63-11-31.

SECTI ON 18. Section 63-11-31, M ssissippi Code of 1972, is

brought forward as foll ows:
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63-11-31. (1) 1In addition to the penalties authorized for
any second or subsequent convictions of Section 63-11-30, the
court shall order either the inpoundnent or inmobilization of al
vehicles registered to the person convicted for the entire |length
of license suspension to commence upon conviction and persi st
during the entire driver's |license suspension period. However, a
county, nunicipality, sheriff's departnent or the Departnent of
Public Safety shall not be required to keep, store, maintain,
serve as a bailee or otherw se exercise custody over a notor
vehi cl e i npounded under the provisions of this section.

(2) (a) |If other licensed drivers living in the household
are dependent upon the vehicle subject to i npoundnent or
i mmobi li zation for necessary transportation, the court nay order
the installation of an ignition interlock systemon the vehicle in
lieu of inpoundnment or inmobilization. Additionally, the court
shall order the installation of an ignition interlock system on
all vehicles registered to the person for a m ni num period of six
(6) nonths to occur upon reinstatenent of the person's driver's
license if the court determines it is a vehicle to which the
person has access and which shoul d be subject to ignition
interlock. The cost associated with inpoundnment, inmobilization
or ignition interlock shall be paid by the person convicted. For
t he purpose of this section, "ignition interlock device" neans a
devi ce which connects a notor vehicle ignition systemto a
br eat h- al cohol anal yzer and prevents a notor vehicle ignition from
starting if the driver's blood al cohol |evel exceeds the
cal i brated setting on the device.

(b) A person may not tanmper with, or in any way attenpt
to circunvent the inmmobilization or inpoundnent of vehicles
ordered by the court. A violation of this paragraph (b) is a
m sdeneanor and upon conviction the violator shall be fined an

anount not | ess than Two Hundred Fifty Dol lars ($250.00) nor nore
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t han One Thousand Dol | ars ($1, 000.00) or inprisoned for not nore
than one (1) year or both.

(c) \When a court orders a person to operate only a
notor vehicle which is equipped wwth a functioning ignition
interlock device, the court shall establish a specific calibration
setting no | ower than two one-hundredths percent (.02% nor nore
t han four one-hundredths percent (.04% bl ood al cohol
concentration at which the ignition interlock device wll prevent
the notor vehicle frombeing started.

(d) Upon ordering use of an ignition interlock device,
the court shall

(i) State on the record the requirenent for and
the period of use of the device, and so notify the Departnent of
Public Safety;

(ii) Direct that the records of the departnent
reflect that the person may not operate a notor vehicle that is
not equi pped with an ignition interlock device;

(tii1) Drect the departnment to attach or inprint a
notation on the driver's license of any person restricted under
this section stating that the person may operate only a notor
vehi cl e equipped with an ignition interlock device;

(tv) Require proof of the installation of the
devi ce and periodic reporting by the person for verification of
t he proper operation of the device;

(v) Require the person to have the system
noni tored for proper use and accuracy by an entity approved by the
departnment at |east sem annually, or nore frequently as the
ci rcunstances nay require;

(vi) Require the person to pay the reasonabl e cost
of | easing or buying, nonitoring, and maintaining the device, and
may establish a paynment schedul e therefore.

(e) (i) 1. A person prohibited under this section

fromoperating a notor vehicle that is not equipped with an
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ignition interlock device may not solicit or have another person
attenpt to start or start a notor vehicle equi pped with such a
devi ce.

2. A person may not attenpt to start or start
a notor vehicle equipped with an ignition interlock device for the
pur pose of providing an operable notor vehicle to a person who is
prohi bited under this section fromoperating a notor vehicle that
is not equipped with an ignition interlock device.

3. A person may not tanper with, or in any
way attenpt to circunvent, the operation of an ignition interlock
device that has been installed in a notor vehicle.

4. A person may not know ngly provide a notor
vehi cl e not equipped with a functioning ignition interlock device
to anot her person who the provider of such vehicle knows or should
know i s prohibited fromoperating a notor vehicle not equi pped
with an ignition interlock device.

(i) Awviolation of this paragraph (e) is a
m sdenmeanor and upon conviction the violator shall be fined an
anount not |l ess than Two Hundred Fifty Dol lars ($250.00) nor nore
t han One Thousand Dol | ars ($1, 000.00) or inprisoned for not nore
than one (1) year, or both.

(tii1) A person shall not be in violation of this
par agraph (e) if:

1. The starting of a notor vehicle equi pped
with an ignition interlock device is done for the purpose of
safety or nechanical repair of the device or the vehicle, and the
person subject to the court order does not operate the vehicle; or

2. The court finds that a person is required
to operate a notor vehicle in the course and scope of the person's
enpl oynent. |If the vehicle is owned by the person's enpl oyer, the
person may operate that vehicle during regular working hours for
t he purposes of enploynent wi thout installation of an ignition

interlock device if the enployer has been notified of such driving
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privilege restriction and if proof of that notification is kept
with the vehicle at all times. This enploynment exenption does not
apply if the business entity that owns the vehicle is owned or
controlled by the person who is prohibited fromoperating the

not or vehi cle not equi pped with an ignition interlock device.

(f) (i) A judge may al so order that the vehicle owned
or operated by a person or a famly nenber of any person who
commtted a violation of Section 63-11-30 be equi pped with an
ignition interlock device for all or a portion of the tine the
driver's license of the operator of such vehicle is suspended or
restricted pursuant to this section, if:

1. The operator of the vehicle used to
violate Section 63-11-30 has at | east one (1) prior conviction for
driving a notor vehicle when such person's privilege to do so is
cancel | ed, suspended or revoked as provided by Section 63-11-30;
or

2. The driver's license of the operator of
such vehicle was cancel |l ed, suspended or revoked at the tine of
the violation of Section 63-11-30.

(i1i) The provisions of this paragraph (f) shal
not apply if the vehicle used to conmt the violation of Section
63-11-30, was, at the time of such violation, rented or stolen.

(3) The provisions of this section are supplenental to the
provi si ons of Section 63-11-30.

SECTI ON 19. Section 63-11-32, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-32. (1) The State Departnent of Public Safety in
conjunction with the Governor's H ghway Safety Program the State
Board of Health, or any other state agency or institution shall
devel op and i nplenment a driver inprovenent programfor persons
identified as first offenders convicted of driving while under the

i nfluence of intoxicating |iquor or another substance which had
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i npai red such person's ability to operate a notor vehicle,
including provision for referral to rehabilitation facilities.

(2) The programshall consist of a m ninmumof ten (10) hours
of instruction. Each person who participates shall pay a nom nal
fee to defray a portion of the cost of the program

(3) Such assessnents as are collected under subsection (2)
of Section 99-19-73 shall be deposited in a special fund hereby
created in the State Treasury and designated the "M ssissipp
Al cohol Safety Education Program Fund." Monies deposited in such
fund shall be expended by the Board of Trustees of State
Institutions of Higher Learning as authorized and appropriated by
the Legislature to defray the costs of the M ssissippi Al cohol
Saf ety Education Program operated pursuant to the provisions of
this section. Any revenue in the fund which is not encunbered at
the end of the fiscal year shall |apse to the General Fund.

(4) Such assessnents as are collected under subsection (2)
of Section 99-19-73 shall be deposited in a special fund hereby
created in the State Treasury and designated the "Federal -State
Al cohol Program Fund." Mnies deposited in such fund shall be
expended by the Departnment of Public Safety as authorized and
appropriated by the Legislature to defray the costs of al cohol and
traffic safety prograns. Any revenue in the fund which is not
encunbered at the end of the fiscal year shall |apse to the
General Fund.

(5) Such assessnents as are collected under subsection (2)
of Section 99-19-73 shall be deposited in a special fund hereby
created in the State Treasury and designated the "M ssi ssipp
Crime Laboratory Inplied Consent Law Fund."” NMonies deposited in
such fund shall be expended by the Departnent of Public Safety as
aut hori zed and appropriated by the Legislature to defray the costs
of equi pnent replacenent and operational support of the
M ssissippi Crinme Laboratory relating to enforcenment of the

| mpli ed Consent Law. Any revenue in the fund which is not
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encunbered at the end of the fiscal year shall not |apse to the
General Fund but shall remain in the fund.

SECTI ON 20. Section 63-11-37, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-37. It shall be the duty of the trial judge, upon
conviction of any person under Section 63-11-30, to mail a true
and correct copy of the traffic ticket, citation or affidavit
evidencing the arrest that resulted in the conviction and a copy
of the abstract of the court record within five (5) days to the
Comm ssi oner of Public Safety at Jackson, M ssissippi. The trial
judge in municipal and justice courts shall show on the docket and
the trial judge in courts of record shall show on the m nutes:

(a) \Whether or not a chem cal test was given and the
results of the test;

(b) \Where conviction was based in whole or in part on
the results of such a test.

The abstract of the court record shall show the date of the
conviction, the results of the test if there was one and the
penalty so that a record of sanme nmay be nade by the Departnent of
Public Safety.

For the purposes of Section 63-11-30, a bond forfeiture shal
operate as and be considered as a conviction.

SECTI ON 21. Section 63-11-39, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-39. The court having jurisdiction or the prosecutor
shall not reduce any charge under this chapter to a | esser charge.

SECTI ON 22. Section 63-11-40, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-40. Any person whose driver's |license, or driving
privil ege has been cancell ed, suspended or revoked under the
provi sions of this chapter and who drives any notor vehicle upon
t he hi ghways, streets or public roads of this state, while such

| icense or privilege is cancell ed, suspended or revoked, shall be
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guilty of a m sdeneanor and upon conviction shall be puni shed by
i nprisonnment for not less than forty-eight (48) hours nor nore
than six (6) nonths, and fined not |ess than Two Hundred Dol | ars
($200. 00) nor nore than Five Hundred Dol |l ars ($500.00).

The Comm ssioner of Public Safety shall suspend the driver's
| icense or driving privilege of any person convicted under the
provisions of this section for an additional six (6) nonths. Such
suspensi on shall begin at the end of the original cancellation,
suspensi on or revocation and run consecutively.

SECTI ON 23. Section 63-11-41, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-41. |If a person under arrest refuses to submt to a
chem cal test under the provisions of this chapter, evidence of
refusal shall be admi ssible in any crimnal action under this
chapter.

SECTI ON 24. Section 63-11-45, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-45. No coverage otherw se afforded under any policy of
i nsurance shall be denied on the ground that any person has
refused any test provided for by this chapter nor on the basis of
the results of any such test. Any provision to such effect in any
i nsurance policy hereinafter issued shall be void.

SECTI ON 25. Section 63-11-47, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-47. The Conmi ssioner of Public Safety, acting in
concert with the State Crine Laboratory created pursuant to
Section 45-1-17, is hereby expressly authorized and directed to
determ ne the equi pnent and supplies which are adequate and
necessary fromboth a nedical and | aw enforcenent standpoint for
adm nistration of this chapter. The Conm ssioner of Public
Saf ety, upon receiving such recomendation fromthe State Crine
Laboratory, shall recomend an equi pnent standard for such

equi pnent to the State Fiscal Managenent Board. The State Fisca
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Managenent Board, using such a uniform standard for said

equi pnent, shall advertise its intention of purchasing said

equi pnent by one (1) publication in at |east one (1) newspaper
havi ng general circulation in the State of M ssissippi at |east
ten (10) days before the purchase of such equi pnent and suppli es,
and the advertisenent shall clearly and distinctly describe the
articles to be purchased, and shall receive seal ed bids thereon
whi ch shall be opened in public at a tine and place to be
specified in the advertisenent.

The State Fiscal Managenent Board shall accept the | owest and
best bid for said equipnment and supplies; in its discretion, it
may reject any and all bids submtted. The | owest and best bid
for said equi pnent and supplies accepted by the State Fiscal
Managenent Board shall be the state-approved price of said
equi pnent for purchase by the state, county and city governnents.

Title to all such testing equipnent in the state purchased
her eunder shall remain in the Conm ssioner of Public Safety
regardl ess of what entity pays the purchase price.

The state, counties and nunicipalities may purchase in the
name of the Comm ssioner of Public Safety such equi pnment and
supplies fromother vendors of said equi pnent and supplies
necessary to inplenent this chapter, provided they purchase of the
sane quality and standard as certified to the State Fi sca
Managenent Board and approved by the departnent. However, such
equi pnent and supplies shall not be purchased by the state,
counties and nunicipalities unless it is at a price equivalent to
or |ower than that approved by the State Fiscal Managenent Board,
pursuant to the bid procedure as outlined herein.

SECTI ON 26. Section 63-11-49, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-49. (1) Wwen a vehicle is seized under Section
63-11-30(2)(c) or (d), the arresting officer shall inpound the

vehicle and the vehicle shall be held as evidence until a court of
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1013 conpetent jurisdiction makes a final disposition of the case and
1014 the vehicle may be forfeited by the adm nistrative forfeiture
1015 procedures provided for in this section upon final disposition as
1016 provided in Section 63-11-30(2)(c).

1017 (2) The attorney for the | aw enforcenent agency shal

1018 provide notice of intention to forfeit the seized vehicle

1019 admnistratively, by certified mail, return receipt requested, to
1020 all persons who are required to be notified pursuant to Section
1021 63-11-51.

1022 (3) In the event that notice of intention to forfeit the
1023 seized vehicle adm nistratively cannot be given as provided in
1024 subsection (2) of this section because of refusal, failure to
1025 claim insufficient address or any other reason, the attorney for
1026 the | aw enforcenent agency shall provide notice by publication in
1027 a newspaper of general circulation in the county in which the

1028 seizure occurred for once a week for three (3) consecutive weeks.

1029 (4) Notice pursuant to subsections (2) and (3) of this
1030 section shall include the follow ng information:

1031 (a) A description of the vehicle;

1032 (b) The approxi mate val ue of the vehicle;

1033 (c) The date and place of the seizure;

1034 (d) The connection between the vehicle and the

1035 violation of Section 63-11-30;

1036 (e) The instructions for filing a request for judicial
1037 review, and

1038 (f) A statenment that the vehicle will be forfeited to
1039 the law enforcenent agency if a request for judicial reviewis not
1040 tinely filed.

1041 (5) In the event that a spouse of the owner of the seized
1042 vehicle nakes a showing to the departnent that the seized vehicle
1043 is the only source of transportation for the spouse, the chief |aw
1044 enforcenent officer shall declare that the vehicle is thereby

1045 forfeited to such spouse. A witten declaration of forfeiture of

H B. No. 1268 *HR40/R1496*
06/ HR40/ R1496
PAGE 32 (TBT\BD)



1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078

a vehicle pursuant to this subsection shall be sufficient cause
for the title to the vehicle to be transferred to the spouse. The
provi sions of this subsection shall apply only to one (1)
forfeiture per vehicle; if the vehicle is the subject of a
subsequent forfeiture proceeding by virtue of a subsequent
conviction of either spouse, the spouse to whomthe vehicle was
forfeited pursuant to the first forfeiture proceedi ng may not
utilize the renedy provided herein in another forfeiture

pr oceedi ng.

(6) Persons claimng an interest in the seized vehicle may
initiate judicial review of the seizure and proposed forfeiture by
filing a request for judicial reviewwth the attorney for the
| aw enf orcenent agency within thirty (30) days after receipt of
the certified letter or within thirty (30) days after the first
publ i cation of notice, whichever is applicable.

(7) If no request for judicial reviewis tinely filed, the
attorney for the | aw enforcenent agency shall prepare a witten
declaration of forfeiture of the subject vehicle and the forfeited
vehi cl e shall be disposed of in accordance with the provisions of
Section 63-11-53.

(8) Upon receipt of a tinely request for judicial review,
the attorney for the | aw enforcenent agency shall pronptly file a
petition for forfeiture and proceed as provided in Section
63- 11-51.

SECTI ON 27. Section 63-11-51, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-51. (1) Except as otherwi se provided in Section
63-11-49, when a vehicle is seized under Section 63-11-30(2)(c) or
(d), proceedings under this section shall be instituted pronptly
upon final conviction.

(2) A petition for forfeiture shall be filed pronptly in the
nane of the State of M ssissippi, the county or the municipality

and may be filed in the county in which the seizure is nade, the
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county in which the crimnal prosecution is brought or the county
in which the owner of the seized vehicle is found. Forfeiture
proceedi ngs may be brought in the circuit court or the county
court if a county court exists in the county and the value of the
seized vehicle is within the jurisdictional Iimts of the county
court as set forth in Section 9-9-21. A copy of such petition
shall be served upon the foll ow ng persons by service of process
in the sane manner as in civil cases:

(a) The owner of the vehicle, if address is known;

(b) Any secured party who has registered his lien or
filed a financing statenment as provided by law, if the identity of
such secured party can be ascertai ned by the | aw enforcenent
agency by nmeking a good faith effort to ascertain the identity of
such secured party as described in subsections (3), (4), (5), (6)
and (7) of this section;

(c) Any other bona fide |ienholder or secured party or
ot her person holding an interest in the vehicle in the nature of a
security interest of whomthe | aw enforcenent agency has actua
know edge;

(d) Any person in possession of the vehicle subject to
forfeiture at the tine that it was seized.

(3) If the vehicle is susceptible of titling under the
M ssi ssi ppi Mdtor Vehicle Title Law and if there is any reasonabl e
cause to believe that the vehicle has been titled, the | aw
enforcenent agency shall inquire of the State Tax Conm ssion as to
what the records of the State Tax Conm ssion show regarding who is
the record owner of the vehicle and who, if anyone, holds any lien
or security interest which affects the vehicle.

(4) If the vehicle is not titled in the State of
M ssi ssippi, then the | aw enforcenent agency shall attenpt to
ascertain the nanme and address of the person in whose nane the
vehicle is licensed, and if the vehicle is licensed in a state

which has in effect a certificate of title law, the agency shal
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inquire of the appropriate agency of that state as to what the
records of the agency show regarding who is the record owner of
the vehicle and who, if anyone, holds any lien, security interest
or other instrunment in the nature of a security device which
affects the vehicle.

(5) In the event the answer to an inquiry states that the
record owner of the vehicle is any person other than the person
who was in possession of it when it was seized, or states that any
person holds any lien, encunbrance, security interest, other
interest in the nature of a security interest, which affects the
vehicle, the | aw enforcenent agency shall cause any record owner
and al so any |ienhol der, secured party, other person who hol ds an
interest in the vehicle in the nature of a security interest, to
be nanmed in the petition of forfeiture and to be served with
process in the same manner as in civil cases.

(6) If the owner of the vehicle cannot be found and served
with a copy of the petition of forfeiture, the |aw enforcenent
agency shall file with the clerk of the court in which the
proceeding is pending an affidavit to such effect, whereupon the
clerk of the court shall publish notice of the hearing addressed
to "the Unknown Omer of . . .," filling in the blank space with a
reasonably detail ed description of the vehicle subject to
forfeiture. Service by publication shall contain the other
requi sites prescribed in Section 11-33-41, and shall be served as
provided in Section 11-33-37 for publication of notice for
attachnents at | aw.

SECTI ON 28. Section 63-11-53, M ssissippi Code of 1972, is
brought forward as foll ows:

63-11-53. (1) Al noney derived fromthe seizure and
forfeiture of vehicles under Section 63-11-30(2)(c) and (d) and
Sections 63-11-49 and 63-11-51 by the M ssissippi H ghway Safety
Patrol shall be forwarded to the State Treasurer and deposited in

a special fund which is hereby created for use by the Departnent
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of Public Safety upon appropriation by the Legislature.
Unexpended anobunts renmaining in such special fund at the end of a
fiscal year shall not |lapse into the State General Fund, and any
i nterest earned on anmounts in such special fund shall be deposited
to the credit of the special fund. Al other |aw enforcenent
agenci es shall establish a special fund which is to be used for
| aw enf or cenent purposes to purchase equi pnent for the | aw
enforcenent agency, and any interest earned on the anmobunt in such
special fund shall be deposited to the credit of the special fund.

(2) Except as otherw se provided in subsection (3), al
vehi cl es that have been forfeited shall be sold at a public
auction for cash by the | aw enforcenent agency, to the highest and
best bidder after advertising the sale for at | east once each week
for three (3) consecutive weeks, the |l ast notice to appear not
nore than ten (10) days nor less than five (5) days prior to such
sale, in a newspaper having a general circulation in the county in
whi ch the vehicle was seized. Such notices shall contain a
description of the vehicle to be sold and a statenent of the tine
and place of sale. It shall not be necessary to the validity of
such sale either to have the vehicle present at the place of sale
or to have the nane of the owner thereof stated in such notice.
The proceeds of the sale shall be disposed of as foll ows:

(a) To any bona fide |ienholder, secured party, or
other party holding an interest in the vehicle in the nature of a
security interest, to the extent of his interest; and
(b) The balance, if any, renmaining after deduction of

all storage, court costs and expenses of l|iquidation shall be
deposited in the manner described in subsection (1) of this
section.

(3) The | aw enforcenent agency may nmaintain, repair, use and
operate for official purposes all vehicles that have been
forfeited if the vehicles are free fromany interest of a bona

fide |ienhol der, secured party or other party who hol ds an
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interest in the nature of a security interest. The agency may
purchase the interest of a bona fide |ienholder, secured party or
other party who holds an interest so that the vehicle can be
released for its use. |If the vehicle is susceptible of titling
under the M ssissippi Mdtor Vehicle Title Law, the agency shall be
deened to be the purchaser, and the certificate of title shall be
issued to it as required by subsection (4) of this section.

(4) The State Tax Comm ssion shall issue a certificate of
title to any person who purchases vehicles under the provisions of
this section when a certificate of title is required under the
| aws of this state.

SECTION 29. This act shall take effect and be in force from
and after July 1, 2006.
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