M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Representative Ellis To: Public Wilities

HOUSE BI LL NO. 1252

AN ACT TO AMEND SECTI ON 77-3-35, M SSISSI PPI CODE OF 1972, TO
PROVI DE THAT THE PUBLI C SERVI CE COWM SSI ON MAY ONLY REGULATE THE
RATES, TERMS AND CONDI TI ONS OF CERTAI N SW TCHED ACCESS SERVI CES
AND SI NGLE-LI NE FLAT RATE VO CE COVMMUNI CATI ON SERVI CES; TO PROVI DE
THAT AN | NCUMBENT LOCAL EXCHANGE CARRI ER SHALL PROVI DE PRI MARY
SI NGLE- LI NE FLAT RATE VA CE COVWMUNI CATI ON SERVI CE TO THE PREM SES
OF A PERVANENT RESI DENCE OR BUSI NESS W THI N | TS FRANCHI SED SERVI CE
TERRI TORY, |F THE COST TO THE REQUESTI NG PARTY DOES NOT EXCEED A
CERTAI N AMOUNT; TO PROVI DE THAT THE COWM SSI ON SHALL RETAI N
EXCLUSI VE ORI G NAL JURI SDI CTI ON OVER CUSTOVER COVPLAI NTS FOR THOSE
SERVI CES THAT CONTI NUE TO BE REGULATED; TO PROVI DE THAT CERTAI N
TELECOVMUNI CATI ON UTI LI TIES SHALL ONLY BE REQUI RED TO FI LE
FI NANCI AL OR SERVI CE QUALI TY | NFORVATI ON THAT IS REQUI RED TO BE
FI LED W TH THE FEDERAL COVMUNI CATI ONS COWM SSI ON;, AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 77-3-35, M ssissippi Code of 1972, is
amended as foll ows:

77-3-35. (1) Subject to the provisions of subsections (2)
and (4) of this section, under such reasonable rules and
regul ati ons as the conmi ssion may prescribe, every public utility,

as to the rates * * * which are subject to regul ation under the

provisions of this article, shall file with the comm ssion, within
such time and in such formas the conm ssion may designate,

schedul es showi ng such rates and charges established by it and

coll ected and enforced, or to be collected or enforced within the
jurisdiction of the conmssion. The utility shall keep copies of
such schedul es open to public inspection under such reasonabl e
rul es and regul ati ons as the conm ssion may prescribe.

No such public utility shall directly or indirectly, by any
devi ce what soever, or in anyw se, charge, demand, collect or
recei ve fromany person or corporation for any service rendered or

to be rendered by such public utility a greater or |ess
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conpensation than that prescribed in the schedul es of such public
utility applicable thereto then filed in the manner provided in
this section, and no person or corporation shall receive or accept
any service fromany such public utility for a conpensation
greater or |less than prescribed in such schedul es.

** x Utilities selling coomodities or rendering any
service to cooperatives, nunicipalities or other nonprofit
organi zations, shall, at the order of the commssion, file
schedul es of such rates and charges for information purposes only.

The comm ssion may provide, by rules and regul ations to be
adopted by it, the foll ow ng:

(a) That utilities may contract with a manufacturer
that is not a utility for furnishing the services or comodities
described in Section 77-3-3(d)(i), (ii) and (iii) for use in
manuf act uri ng;

(b) That utilities described in Section 77-3-3(d) (i)
al so may contract with a custoner that has a m ninumyearly
el ectric consunption of two thousand five hundred (2,500) negawatt
hours per year or greater for furnishing the services or
comodities described in Section 77-3-3(d)(i); and

(c) That utilities described in Section 77-3-3(d)(ii)
al so may contract with a custoner that has a m ninumyearly
consunption of eight mllion five hundred thousand (8, 500, 000)
cubic feet of gas per year or greater for furnishing the services
or commodities described in Section 77-3-3(d)(ii).

These contracts may be entered into without reference to the
rates or other conditions which may be established or fixed
pursuant to other provisions of this article. Such regul ations
shal |l provide that before becom ng effective any such contract
shal |l be approved by the comm ssion.

(2) (a) The Legislature recognizes that the maintenance of
uni versal tel ephone service in Mssissippi is a continuing goal of

the conmm ssion and that the public interest requires that the

H B. No. 1252 *HR12/R1658*
06/ HR12/ R1658
PAGE 2 (oM DO



67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98

conmmi ssi on be authorized and encouraged to fornul ate and adopt
rules and policies that will permt the commssion, in the
exercise of its expertise, to regulate and control the provision
of tel ecommunications services to the public in a changing

envi ronment where conpetition and innovation are becom ng nore
commonpl ace, giving due regard to the interests of consuners, the
public, the providers of tel econmunications services and the
continued availability of good tel ecommunications service. The
commi ssion is authorized to issue nore than one conpeting
certificate of public convenience and necessity to provide |ocal
exchange tel ephone service in the sanme geographical area;

provi ded, that the issuing of any such additional certificates
shall not otherw se affect any certificate of public convenience
and necessity heretofore issued to any provider of such services.

The conmm ssion shall adopt all rules and regul ati ons
necessary for inplenmenting this subsection (2)(a).

The comm ssion retains the authority to issue orders to
inplenment its rules, regulations and the provisions of this
chapter, including the authority to grant and nodify, inpose
condi ti ons upon, or revoke a certificate.

(b) * * * The comm ssion may, on its own notion or at
the request of any interested party, enter an order, after notice
and opportunity for hearing, determning and directing that, in
the provision of a service or facility by a utility of the type
defined in Section 77-3-3(d)(iii), conpetition or other market
forces adequately protect the public interest, or that a service
or facility offered by the utility is discretionary, and that the
public interest requires that the utility's rates and charges for
such service or facility shall not thereafter be subject to
regul ati on by the comm ssion.

(c) In mking its determ nation whether the rates and

charges for a service or facility shall not be subject to
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regul ation by the comm ssion, the comm ssion nmay consi der
i ndividually or collectively:

(1) \Wether the exercise of conm ssion
jurisdiction produces tangi ble benefits to the utility's custoners
t hat exceed those available by reliance on market forces or other
factors;

(1i) \Whether technol ogi cal changes, conpetitive
forces, discretionary nature of the service or facility, or
regul ation by other state and federal regul atory bodi es render the
exercise of jurisdiction by the M ssissippi conmm ssion unnecessary
or wasteful;

(ti1) \Wether the exercise of conm ssion
jurisdiction inhibits a regulated utility fromconpeting with
unregul ated providers of functionally simlar tel econmunications
services or equi pnent;

(1v) \Wether the existence of conpetition tends to
prevent abuses, unjust discrimnation and extortion in the charges
of telecommunications utilities for the service or facility in
questi on;

(v) The availability of the service or facility
from ot her persons and corporations; or

(vi) Any other factors that the conmm ssion
considers relevant to the public interest.

I n making the determ nation as above set forth, the
comm ssion may specify the period of tinme during which the
utility's rates and charges for the service or facility shall not
thereafter be subject to regulation. Likew se, after notice and
opportunity for hearing, the conmm ssion nmay revoke a determ nation
and direction made under this section, when the comm ssion finds
that comm ssion regulation of the utility's rates and charges for
the service or facility in question is necessary to protect the

public interest.
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(3) (a) * * * The conmssion is authorized to consider and
adopt alternative nmethods of regul ation proposed by a utility of
the type defined in Section 77-3-3(d)(i), (ii) or (iii) to
establish rates for the services furnished by such utility that
are fair, just and reasonable to the public and that provide fair,
just and reasonabl e conpensation to the utility for such services.

(b) For purposes of this subsection, the phrase
"alternative nmethods of regulation"” neans the regul ati on of
utility rates and charges by nethods other than the rate base or
rate of return nmethod of regulation set forth in other provisions
of this article.

(4) (a) Notwi thstanding any ot her provisions of this

article or any other statute to the contrary, and consistent with

the provisions herein, for those public utilities of the type

defined in Section 77-3-3(d)(iii) that are subject to the

conpetitive requirenents set forth in 47 USCS Section 251 or those

public utilities that have wai ved a suspension granted by the

comm ssion of the requirenents of 47 USCS Section 251(b) and (c)

as authorized by 47 USCS Section 251(f)(2), the Legislature has

determ ned that, in the provision of all services other than

swi tched access service and single-line flat rate voice

comuni cati on service, conpetition or other market forces

adequately protect the public interest. Therefore, the conm ssion

is only authorized to regulate the rates, terns and conditions of

swi tched access service and single-line flat rate voice

communi cation service wwthin a traditional |ocal calling area,

with access to 911, with touch tone dialing and with access to

| ong di stance, so long as such single-line flat rate service is

not conbined with any other service, feature or product. The

retail rates for such single-line flat rate voi ce conmuni cati on

servi ce begi nning January 1, 2007, and every succeedi ng January 1

may only be increased during the cal endar year by an anount that

does not exceed the rates for such service on January 1 of the
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previ ous year, plus the increase in the Consuner Price |Index for

all Urban Consuners as reported by the United States Departnent of

Labor, Bureau of Labor Statistics.

(b) For those public utilities of the type defined in

Section 77-3-3(d)(iii) that have been granted a suspension by the

comm ssion of the requirenents of 47 USCS Section 251(b) and (c)

as authorized by 47 USCS Section 251(f)(2), the comm ssion, at the

request of such public utility, shall enter an order, after notice

and opportunity for hearing, determ ning that such public

utility's provision of service will be subject to the sane |evel

of reqgulation as provided in paragraph (a) of this subsection, but

only after the comm ssion determ nes that such public utility has

satisfied one (1) of the follow ng conditions:

(i) Has executed interconnection agreenents

whi ch have been approved by the comm ssion to the extent required

under lawwith two (2) or nore | ocal exchange carriers

unaffiliated with such public utility;

(ii1) Ofers for resale at whol esal e rates,

pursuant to 47 USCS Section 251(c)(4)(A) and (B), such public

utility's retail telecommuni cations services provided to

subscri bers who are not tel econmuni cations carriers;

(i) At least two (2) conpetitive

t el econmuni cati ons providers unaffiliated with such requesting

public utility are offering service to such public utility's

subscri bers; or

(iv) Has experienced a material reduction in

access lines or mnutes of use in two (2) consecutive years.

A wai ver of suspension under paragraph (a) of this subsection

shall be effective upon witten notification to the comm ssion.

The initial rate utilized by such public utility shall be the rate

for such service in effect at the time of such wai ver under this

section. The conm ssion, upon request of the public utility, may
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return such public utility to return to a formof regulation

permtted under Section 77-3-35.

(c) (i) An incunbent |ocal exchange carrier shal

provi de, upon reasonable request, prinmary single-line flat rate

voi ce conmuni cation service to the prem ses of a pernanent

resi dence or business within its franchi sed service territory, if

the costs, including, but not limted to, the costs of facilities,

ri ghts-of-way and equi pnent, of providing such service to the

requesting party do not exceed Five Thousand Dol |l ars ($5, 000. 00).

This requirenent shall not apply where there is an alternative

provider of service to the prem ses of the residence or business

custoner, or where the incunbent |ocal exchange carrier has been

prohi bited from providing service to the prem ses.

(ii) 1f the costs exceeds Five Thousand Dol l ars

($5, 000. 00), as provided in and subject to subparagraph (i) of

this paragraph (c), an incunbent |ocal exchange carrier nay not

deny service on the basis of costs so long as sufficient funds to

provide that services are available fromcontributions to aid in

construction or the M ssissippi portion of the applicable federal

uni versal service fund program as adm ni stered by the comm ssion.

(d) Nothing in this chapter shall be construed to

affect the duties of an incunbent | ocal exchange carrier to

provi de unbundl ed access to network el enents to the extent

requi red under 47 USCS Sections 251 and 252 and t he Feder al

Commruni cati ons Comm ssion's regul ations inplenenting these

sections, or the conmssion's authority to arbitrate and enforce

i nt erconnecti on agreenents pursuant to 47 USCS Sections 251 and

252 and the Federal Conmuni cations Conm ssion's regul ati ons

i npl enmenti ng these sections.

(e) The comm ssion shall retain exclusive origina

jurisdiction over custonmer conplaints for those services that

continue to be regul ated. For services no | onger regul ated, the

conmi ssi on shall have exclusive original jurisdiction to interpret
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and enforce the terns and conditions of custoner service

agreenents for tel ecomunications services, but it shall not

alter, set aside or refuse to enforce the rates, terns and

conditions thereof, either directly or indirectly. No other party

shall be allowed to participate in any such conpl ai nt proceedi ng,

except for the custoner, |egal counsel or other representative of

the custoner, or the public utility involved.

(f) A public utility of the type defined in Section

77-3-3(d)(ii1) which is regul ated under the provisions of

paragraph (a) of this subsection shall only be required to file

financial or service quality information that such public

utilities are required to file with the Federal Communi cati ons

Comm ssion so long as such financial information includes data

specific to Mssissippi. As to all other data and infornmation,

the requirenents of Section 77-3-79 continue to apply. If any

such public utility is not required to file such financi al

information with the Federal Conmuni cations Conm ssion, the

requi renents of Section 77-3-79 continue to apply. The public

utility regulatory tax established in Section 77-3-87 shall be

based on the financial information contained in such federal

financial reports filed by such public utilities. The calculation

of such tax for such public utilities shall continue to be based

upon the gross revenues fromthe intrastate operations of such

public utility in the sanme manner as such tax was cal cul at ed

before July 1, 2006. Nothing herein shall change the obligation

of such public utilities described in Section 77-3-3(d)(iii) to

pay the public utilities regulatory tax established in Section

77-3-87. In addition, such public utility shall only be required

to adhere to billing for retail tel econmunications services in

conpliance wwth the federal truth in billing regul ati ons

prescribed by the Federal Conmunications Conm ssion.

(g) (i) In order to transition to the changes

ef fectuated by paragraph (a) of this subsection, the rates, terns
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and conditions for products and services no | onger subject to

regul ati on by the comm ssion which were in effect with a specific

termimmediately prior to the effective date of this section shal

remain in effect for the duration of the specific termas to

custoners who subscribed to such products or services prior to the

effective date of this section. |If no termapplied to such

products or services at the time such custoner subscribed to such

products or services, then the rates, terns and conditions

governi ng such products or services shall remain in effect until a

written custonmer service agreenent becones effective as descri bed

i n subparagraph (ii) of this paragraph (Qg).

(i1) Except as provided in subparagraph (i) of

this paragraph (g), the service provider shall offer existing and

new custoners a witten custoner service agreenent, which in the

case of new custoners shall be delivered no later than thirty (30)

days after the initiation of service. The custoner service

agreenent shall include a provision advising the custoner that he

has thirty (30) days fromreceipt in which to elect:

1. To termnate service with the service

provi der by contacting such service provider within the thirty-day

time period, in which case the custonmer shall have the right to

pay off the account in the same manner and under the sane rates,

terns and conditions as set forth in the witten custoner service

agreenent provided to the custoner, which witten custoner service

agreenent shall relate back in its entirety to the date of a new

custoner's request for service or the date the agreenent was sent

to an existing custoner, as applicable, and shall be in effect

until term nation through pay off; or

2. To use the services of the service

provider or to otherwi se continue the account with the service

provider after the thirty-day tinme period has el apsed, either of

whi ch shall constitute the custoner's assent to all the rates,

ternms and conditions of the witten custoner service agreenent.
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The custoner service agreenent shall be deened received three (3)

busi ness days after deposit in the United States nail, first-class

delivery.

(tii1) If any service provider desires to nodify in

any respect any rates, terns or conditions of a custonmer service

agreenent, it shall provide at least thirty (30) days' prior

written notice of the nodification and the proposed effective date

to the custoner. The custoner service agreenent shall include a

provi si on advi sing the custoner that he has the option:

1. To termnate service with the service

provi der by contacting such service provider prior to the

effective date, in which case the custoner shall have the right to

pay off the account in the same manner and under the sane rates,

terns and conditions as then in effect; or

2. To use the services of the service

provider or to otherwi se continue the account with the service

provider on or after the effective date, either of which shal

constitute the custoner's assent to the nodified witten custoner

service agreenent. The custoner service agreenent shall be deened

recei ved three (3) business days after deposit in the United

States mail, first-class delivery.

(h) Nothing herein shall change the obligation of those

public utilities described in Section 77-3-3(d)(iii) to obtain a

certificate of public conveni ence and necessity pursuant to this

chapter.
SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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