M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Representative Lott To: Judiciary B

HOUSE BI LL NO. 1134

AN ACT TO PROVI DE THAT FOR VARI QUS SEX ABUSE CRI MES | NVOLVI NG
A CH LD UNDER 18 YEARS OF AGE THE PENALTY FOR THE FI RST OFFENSE
SHALL BE | MPRI SONMENT FOR 25 YEARS | N THE STATE PEN TENTI ARY W TH
NO PARCLE, AND THE PENALTY FOR THE SECOND OFFENSE SHALL BE LI FE
| MPRI SONMENT W TH NO PAROLE; TO AMEND SECTI ON 97-3-65, M SSI SSI PP
CODE OF 1972, WH CH PERTAINS TO THE CRI ME OF STATUTORY RAPE, | N
CONFORM TY THERETO, TO AMEND SECTI ON 97-3-101, M SSI SSI PPl CODE OF
1972, VH CH PERTAINS TO THE CRI ME OF SEXUAL BATTERY, I N CONFORM TY
THERETG, TO AMEND SECTI ON 97-5-5, M SSI SSI PPl CODE OF 1972, VWH CH
PERTAINS TO THE CRI ME OF ENTI CING A CH LD, I N CONFORM TY THERETGO,
TO AMEND SECTI ON 97-5-23, M SSI SSI PPl CODE OF 1972, WH CH PERTAI NS
TO THE CRI ME OF GRATI FI CATI ON OF LUST, IN CONFORM TY THERETG, TO
AMEND SECTI ON 97-5-27, M SSI SSI PPl CODE OF 1972, VH CH PERTAINS TO
THE CRI ME OF COWPUTER LURI NG I N CONFORM TY THERETG, TO AMEND
SECTI ON 97-5-35, M SSI SSI PPI CODE OF 1972, VWH CH PERTAINS TO THE
CRI ME OF EXPLO TATI ON OF CHI LDREN, I N CONFORM TY THERETOQ TO AMEND
SECTI ON 97-5-41, M SSI SSI PPI CODE OF 1972, VWH CH PERTAINS TO THE
CRI ME OF CARNAL KNOALEDGE OF A CHI LD, IN CONFORM TY THERETG, TO
AMEND SECTI ON 97-29-3, M SSI SSI PPl CODE OF 1972, VH CH PERTAINS TO
THE CRI ME OF A TEACHER HAVI NG SEXUAL | NTERCOURSE W TH H' S OR HER
PUPI L, IN CONFORM TY THERETO, AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 97-3-65, M ssissippi Code of 1972, is
amended as foll ows:
97-3-65. (1) The crinme of statutory rape is commtted when:
(a) Any person seventeen (17) years of age or ol der has
sexual intercourse with a child who:
(i) Is at least fourteen (14) but under sixteen
(16) years of age;
(ii) Is thirty-six (36) or nore nonths younger
t han the person; and
(iii) Is not the person's spouse; or
(b) A person of any age has sexual intercourse with a
child who:

(i) Is under the age of fourteen (14) years;
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(1i) Is twenty-four (24) or nore nonths younger
t han the person; and
(iii1) Is not the person's spouse.
(2) Neither the victims consent nor the victims |ack of
chastity is a defense to a charge of statutory rape.
(3) Upon conviction for statutory rape, the defendant shal
be sentenced as follows:
(a) If eighteen (18) years of age or older, to

i nprisonnent for twenty-five (25) years in the State Penitentiary

wWith no parole for the first offense and to life inprisonnent in

the State Penitentiary with no parole for a subsequent offense;

* * %

(b) If thirteen (13) years of age or ol der but under

ei ghteen (18) years of age, to such inprisonnment, fine or other
sentence as the court, in its discretion, may determn ne.

(4) (a) Every person who shall have forcible sexua
intercourse with any person, or who shall have sexual intercourse
not constituting forcible sexual intercourse or statutory rape
w th any person w thout that person's consent by adm nistering to
such person any substance or |iquid which shall produce such
stupor or such inbecility of mnd or weakness of body as to
prevent effectual resistance, upon conviction, shall be inprisoned
for life in the State Penitentiary if the jury by its verdict so
prescribes; and in cases where the jury fails to fix the penalty
at life inprisonnent, the court shall fix the penalty at
i nprisonnment in the State Penitentiary for any termas the court,
inits discretion, nay determ ne.

(b) This subsection (4) shall apply whether the
perpetrator is married to the victimor not.

(5 In all cases where a victimis under the age of sixteen
(16) years, it shall not be necessary to prove penetration where

it is shown the genitals, anus or perineumof the child have been
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| acerated or torn in the attenpt to have sexual intercourse with
t he child.

(6) For the purposes of this section, "sexual intercourse”
shall nmean a joining of the sexual organs of a male and fenale
human being in which the penis of the nmale is inserted into the
vagi na of the female.

SECTION 2. Section 97-3-101, M ssissippi Code of 1972, is
amended as foll ows:

97-3-101. (1) Every person who shall be convicted of sexual
battery under Section 97-3-95(1)(a) or (b) * * * shall be
inprisoned in the State Penitentiary for a period of not nore than
thirty (30) years, and for a second or subsequent such offense
shall be inprisoned in the penitentiary for not nore than forty
(40) vyears.

(2) * * * Every person who shall be convicted of sexual

battery under Section 97-3-95(1)(c) or (d) or (2) shall be

i nprisoned for twenty-five (25) years in the State Penitentiary

with no parole for a first offense and to life inprisonnent in the

State Penitentiary with no parole for a subsequent offense.

* * %

(3) Every person who shall be convicted of sexual battery
who is thirteen (13) years of age or ol der but under eighteen (18)
years of age shall be sentenced to such inprisonnent, fine or
ot her sentence as the court, in its discretion, nmay determ ne.

SECTION 3. Section 97-5-5, M ssissippi Code of 1972, is
amended as foll ows:

97-5-5. (1) Every person who shall maliciously, wllfully,
or fraudulently | ead, take, carry away, decoy or entice away, any
child under the age of fourteen (14) years, with intent to detain
or conceal such child fromits parents, guardi an, or other person

havi ng | awful charge of such child, upon conviction, shall be

inprisoned in the State Penitentiary not exceeding ten (10) years,
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or inprisoned in the county jail not nore than one (1) year, or
fined not nore than One Thousand Dol |l ars ($1, 000.00), or both.

(2) Every person who shall maliciously, wllfully, or

fraudulently |l ead, take, carry away, decoy or entice away, any

child under the age of fourteen (14) years, upon conviction, shal

be inprisoned in the State Penitentiary for twenty-five (25) years

with no parole for the first offense and shall be inprisoned for

life in the State Penitentiary with no parole for a subsequent

of f ense.

SECTION 4. Section 97-5-23, M ssissippi Code of 1972, is
amended as foll ows:

97-5-23. (1) (a) Any person above the age of eighteen (18)
years, who, for the purpose of gratifying his or her lust, or
i ndul ging his or her depraved licentious sexual desires, shal
handl e, touch or rub with hands or any part of his or her body or
any nmenber thereof, * * * a nentally defective, nentally
i ncapaci tated or physically hel pl ess person as defined in Section
97-3-97, shall be guilty of a felony and, upon conviction thereof,
shall be fined in a sumnot |ess than One Thousand Dol | ars
(%1, 000.00) nor nore than Five Thousand Dol |l ars ($5, 000.00), or be
committed to the custody of the State Departnent of Corrections
not less than two (2) years nor nore than fifteen (15) years, or
be puni shed by both such fine and inprisonnment, at the discretion
of the court.

(b) Any person above the age of eighteen (18) years,

who, for the purpose of gratifying his or her lust, or indulging

his or her depraved |licentious sexual desires, shall handl e, touch

or rub with hands or any part of his or her body or any nenber

thereof, any child under the age of sixteen (16) years, with or

wi thout the child' s consent, shall be guilty of a felony, and upon

convi ction thereof, shall be sentenced to inprisonnent for

twenty-five (25) years in the State Penitentiary wwth no parol e
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for the first offense and to life inprisonnent in the State

Penitentiary with no parole for a subsequent offense.

(2) (a) Any person above the age of eighteen (18) years,
who, for the purpose of gratifying his or her lust, or indulging
his or her depraved |icentious sexual desires, shall handle, touch
or rub with hands or any part of his or her body or any nenber

thereof, any child younger than hinself or herself who is over the

age of eighteen (18) years and under the age of twenty-one (21)

years who is not such person's spouse, with or without the child's
consent, when the person occupies a position of trust or authority
over the child shall be guilty of a felony and, upon conviction
thereof, shall be fined in a sumnot |ess than One Thousand
Dol I ars ($1, 000.00) nor nore than Five Thousand Dol |l ars

($5, 000.00), or be comrmitted to the custody of the State
Departnent of Corrections not |ess than two (2) years nor nore
than fifteen (15) years, or be punished by both such fine and

i nprisonnment, at the discretion of the court. A person in a
position of trust or authority over a child includes wthout
limtation a child' s teacher, counselor, physician, psychiatrist,
psychol ogi st, mnister, priest, physical therapist, chiropractor,

| egal guardi an, parent, stepparent, aunt, uncle, scout |eader or
coach.

(b) Upon a second conviction for an offense under this
section, the person so convicted shall be punished by comm t nent
to the State Departnent of Corrections for a termnot to exceed
twenty (20) years, however, upon conviction and sentencing, the
of fender shall serve at |east one-half (1/2) of the sentence so
i nposed.

SECTION 5. Section 97-5-27, M ssissippi Code of 1972, is
amended as fol |l ows:

97-5-27. (1) Any person who intentionally and know ngly
di ssem nates sexually oriented material to any person under

ei ghteen (18) years of age shall be guilty of a m sdeneanor and

H B. No. 1134 *HRO3/R1137*
06/ HRO3/ R1137
PAGE 5 (TBT\LH)



165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197

upon conviction shall be fined for each offense not | ess than Five
Hundred Dol l ars ($500.00) nor nore than Five Thousand Dol |l ars

($5, 000.00) or be inprisoned for not nore than one (1) year in the
county jail, or be punished by both such fine and inprisonnent. A
person di ssem nates sexually oriented material within the neaning
of this section if he:

(a) Sells, delivers or provides, or offers or agrees to
sell, deliver or provide, any sexually oriented witing, picture,
record or other representation or enbodi nent that is sexually
oriented; or

(b) Presents or directs a sexually oriented play, dance
or other performance or participates directly in that portion
t hereof which nakes it sexually oriented; or

(c) Exhibits, presents, rents, sells, delivers or
provi des, or offers or agrees to exhibit, present, rent or to
provide any sexually oriented still or notion picture, film
filmstrip or projection slide, or sound recording, sound tape or
sound track or any matter or material of whatever formwhich is a
representation, enbodi nent, perfornmance or publication that is
sexual Iy oriented.

(2) For purposes of this section, any material is sexually
oriented if the material contains representations or descriptions,
actual or sinulated, of masturbation, sodony, excretory functions,
| ewd exhibition of the genitals or femal e breasts, sadomasochistic
abuse (for the purpose of sexual stinulation or gratification),
honosexual ity, |esbianism bestiality, sexual intercourse, or
physi cal contact wth a person's clothed or unclothed genitals,
pubi ¢ area, buttocks, or the breast or breasts of a female for the
pur pose of sexual stimulation, gratification or perversion.

(3) (a) A personis guilty of conputer luring when

(1) Knowi ng the character and content of any
comuni cation of sexually oriented material, he intentionally uses

any conputer comruni cation systemallow ng the input, output,
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exam nation or transfer of conputer data or conputer prograns from
one conputer to another, to initiate or engage in such
comuni cation with a person under the age of eighteen (18); and
(1i1) By nmeans of such conmunication he inportunes,
invites or induces a person under the age of eighteen (18) years
to engage in sexual intercourse, deviant sexual intercourse or
sexual contact with him or to engage in a sexual perfornmance,
obscene sexual performance or sexual conduct for his benefit.

(b) A person who engages in the conduct proscribed by
this subsection (3) is presuned to do so with know edge of the
character and content of the material.

(c) In any prosecution for conmputer luring, it shall be
a defense that:

(1) The defendant nmade a reasonable effort to
ascertain the true age of the mnor and was unable to do so as a
result of actions taken by the mnor; or

(i1) The defendant has taken, in good faith,
reasonabl e, effective and appropriate actions under the
circunstances to restrict or prevent access by mnors to the
mat eri al s prohi bited, which may invol ve any appropriate neasures
to restrict mnors fromaccess to such conmuni cations, including
any net hod which is feasible under avail able technol ogy; or

(ti1) The defendant has restricted access to such
materials by requiring use of a verified credit card, debit
account, adult access code or adult personal identification
nunber; or

(itv) The defendant has in good faith established a
mechani sm such that the | abeling, segregation or other nechanism
enabl es such material to be automatically bl ocked or screened by
software or other capabilities reasonably available to responsible
adults wishing to effect such bl ocking or screening and the

def endant has not otherwi se solicited m nors not subject to such
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screening or blocking capabilities to access that material or to
ci rcunvent any such screening or bl ocking.
(d) In any prosecution for conmputer |uring:

(1) No person shall be held to have violated this
subsection (3) solely for providing access or connection to or
froma facility, system or network not under that person's
control, including transm ssion, downl oading, internedi ate
storage, access software or other related capabilities that are
incidental to providing such access or connection that do not
i nclude the creation of the content of the comrunicati on.

(i1i1) No enployer shall be held liable for the
actions of an enployee or agent unless the enployee's or agent's
conduct is wthin the scope of his enploynent or agency or the
enpl oyer, havi ng know edge of such conduct, authorizes or ratifies
such conduct, or recklessly disregards such conduct.

(tit) The limtations provided by this paragraph
(d) shall not be applicable to a person who is a conspirator with
an entity actively involved in the creation or know ng
di stribution of comrunications that violate such provisions, or
who knowi ngly advertises the availability of such communi cati ons,
nor to a person who provides access or connection to a facility,
system or network engaged in the violation of such provisions that
is owmed or controlled by such person.

(e) Conputer luring is a felony, punishable as provided

for in this paragraph. Any person convicted of a violation of

subsection (3)(a)(i) of this section shall be punished by

commtnment to the custody of the Departnent of Corrections for a
termnot to exceed three (3) years and by a fine not to exceed Ten

Thousand Dol | ars ($10, 000.00). Any person convicted of a

vi ol ati on of subsection (3)(a)(ii) of this section shall be

puni shed by inprisonnment for twenty-five (25) years in the State

Penitentiary with no parole for the first offense and to life
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i nprisonnent in the State Penitentiary with no parole for a

subsequent of f ense.

SECTION 6. Section 97-5-35, M ssissippi Code of 1972, is
amended as fol |l ows:

97-5-35. Any person who violates any provision of Section
97-5-33 shall be guilty of a felony and upon conviction shall be
fined not less than Fifty Thousand Dol |l ars ($50, 000. 00) nor nore
t han Fi ve Hundred Thousand Dol | ars ($500, 000. 00) and shall be

i nprisoned for not less than twenty-five (25) years nor nore than

forty (40) years with no parole. Any person convicted of a second

or subsequent violation of Section 97-5-33 shall be fined not I|ess
t han One Hundred Thousand Dol | ars ($100, 000. 00) nor nore than One
MIlion Dollars ($1,000,000.00) and shall be confined in the

custody of the Departnent of Corrections for life with no parole.

SECTION 7. Section 97-5-41, M ssissippi Code of 1972, is
amended as foll ows:

97-5-41. (1) Any person who shall have carnal know edge of
his or her unmarried stepchild or adopted child younger than
hi nsel f or herself and over fourteen (14) and under eighteen (18)
years of age, upon conviction, shall be punished by inprisonnment

for twenty-five (25) years in the State Penitentiary with no

parole for the first offense and to life inprisonnent in the State

Penitentiary with no parole for a subsequent offense in the

Penitentiary for a termnot exceeding ten (10) years.

(2) Any person who shall have carnal know edge of an
unmarried child younger than hinself or herself and over fourteen
(14) and under eighteen (18) years of age, with whose parent he or
she is cohabiting or living together as husband and w fe, upon

conviction, shall be punished by inprisonnent for twenty-five (25)

years in the State Penitentiary with no parole for the first

offense and to life inprisonnment in the State Penitentiary with no

parol e for a subsequent offense.
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SECTION 8. Section 97-29-3, M ssissippi Code of 1972, is
anended as foll ows:

97-29-3. If any teacher over the age of eighteen (18) years

of age shall have sexual intercourse with any pupil under eighteen

(18) years of age, not being married to each other and w thout the

consent of the pupil, the teacher, upon conviction thereof, shal

be sentenced to inprisonnment for twenty-five (25) years in the

State Penitentiary with no parole for the first offense and to

life inprisonment in the State Penitentiary with no parole for a

subsequent offense. |If any teacher over the age of eighteen (18)

years of age and any pupil under eighteen (18) years of age of

such teacher, not being married to each other and with consent of

the pupil, shall have sexual intercourse, each with the other, the
pupil shall, for every such offense, be fined in any sum not nore
than Five Hundred Dol |l ars ($500.00) each * * *,

SECTION 9. This act shall take effect and be in force from

and after July 1, 2006.
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