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HOUSE BI LL NO. 1112
(As Sent to Governor)

AN ACT TO CREATE THE UNI FORM PRUDENT | NVESTOR ACT; TO ENACT
THE PRUDENT | NVESTOR RULE; TO SPECI FY THE STANDARD OF CARE;, TO
ENCOURAGE DI VERSI FI CATI ON I N | NVESTMENTS; TO PRESCRI BE TRUSTEE
DUTI ES; TO PROH BI T UNREASONABLE | NVESTMENT COSTS; TO SPECI FY
STANDARDS FOR COVPLI ANCE; TO PRESCRI BE VWHEN DELEGATION IS
APPROPRI ATE; TO CONFORM TO THE PROVI SI ONS OF SENATE BILL NO. 2323,
2006 REGULAR SESSI ON, TO CLARIFY THE | NVESTMENT AUTHORI TY OF THE
PUBLI C EMPLOYEES' RETI REMENT SYSTEM TO AMEND SECTI ONS 25-11-121,
25-11-145, 37-155-115, 91-9-9, 91-9-103 AND 91-9-107, M SSI SS|I PP
CODE OF 1972, IN CONFORM TY; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Prudent investor rule. (a) Except as otherw se

provi ded in subsection (b), a trustee who invests and nmanages
trust assets owes a duty to the beneficiaries of the trust to
conply with the prudent investor rule set forth in this act.

(b) The prudent investor rule, a default rule, may be
expanded, restricted, elimnated, or otherwi se altered by the
provisions of a trust. A trustee is not liable to a beneficiary
to the extent that the trustee acted in reasonable reliance on the
provi sions of the trust.

SECTION 2. Standard of care; portfolio strategy; risk and

return. (a) A trustee shall invest and nmanage trust assets as a
prudent investor would, by considering the purposes, terns,

di stribution requirenments, and other circunstances of the trust.
In satisfying this standard, the trustee shall exercise reasonable
care, skill, and caution.

(b) A trustee's investnent and managenent deci sions
respecting individual assets nust be evaluated not in isolation
but in the context of the trust portfolio as a whole and as a part
of an overall investnment strategy having risk and return

obj ectives reasonably suited to the trust.
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(c) Among circunstances that a trustee shall consider in
i nvesting and managi ng trust assets are such of the follow ng as
are relevant to the trust or its beneficiaries:

(1) General econom c conditions;

(2) The possible effect of inflation or deflation;

(3) The expected tax consequences of investnent
deci sions or strategies;

(4) The role that each investnent or course of action
plays wthin the overall trust portfolio, which may include
financial assets, interests in closely held enterprises, tangible
and i ntangi bl e personal property, and real property;

(5) The expected total return fromincone and the
appreciation of capital;

(6) O her resources of the beneficiaries;

(7) Needs for liquidity, regularity of incone, and
preservation or appreciation of capital; and

(8) An asset's special relationship or special value,
if any, to the purposes of the trust or to one or nore of the
beneficiaries.

(d) A trustee shall nmake a reasonable effort to verify facts
relevant to the investnent and nmanagenent of trust assets.

(e) A trustee may invest in any kind of property or type of
i nvestnment consistent with the standards of this act.

(f) A trustee who has special skills or expertise, or is
naned trustee in reliance upon the trustee's representation that
the trustee has special skills or expertise, has a duty to use
those special skills or expertise.

SECTION 3. Diversification. A trustee shall diversify the

investnments of the trust unless the trustee reasonably determ nes
t hat, because of special circunstances, the purposes of the trust
are better served w thout diversifying.

SECTION 4. Duties at inception of trusteeship. Wthin a

reasonable time after accepting a trusteeship or receiving trust
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assets, a trustee shall review the trust assets and nake and

i npl emrent deci si ons concerning the retention and di sposition of
assets, in order to bring the trust portfolio into conpliance with
t he purposes, terns, distribution requirenents, and ot her

ci rcunstances of the trust, and with the requirenents of this act.

SECTION 5. Loyalty. A trustee shall invest and nanage the

trust assets solely in the interest of the beneficiaries.

SECTION 6. Inpartiality. |If a trust has two (2) or nore

beneficiaries, the trustee shall act inpartially in investing and
managi ng the trust assets, taking into account any differing
interests of the beneficiaries.

SECTION 7. Investnent costs. In investing and nmanagi ng

trust assets, a trustee may only incur costs that are appropriate
and reasonable in relation to the assets, the purposes of the
trust, and the skills of the trustee.

SECTION 8. Review ng conpliance. Conpliance with the

prudent investor rule is determned in |light of the facts and
ci rcunstances existing at the tine of a trustee's decision or
action and not by hindsight.

SECTI ON 9. Del egation of investnent and nmanagenent

functions. (a) A trustee may del egate investnent and nmanagenent
functions that a prudent trustee of conparable skills could
properly del egate under the circunstances. The trustee shal
exerci se reasonable care, skill, and caution in:

(1) Selecting an agent;

(2) Establishing the scope and terns of the del egation,
consistent with the purposes and terns of the trust; and

(3) Periodically reviewing the agent's actions in order
to monitor the agent's performance and conpliance with the terns
of the del egati on.

(b) The investnent agent shall conply wth the scope and

terms of the delegation and shall exercise the del egated function

with reasonable care, skill and caution and shall be liable to the
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98 trust for failure to do so. An investnent agent who represents

99 that he has special investnent skills shall exercise those skills.
100 (c) A trustee who conplies with the requirenents of

101 subsection (a) is not liable to the beneficiaries or to the trust
102 for the decisions or actions of the agent to whomthe function was
103 del egat ed.

104 (d) By accepting the delegation of a trust function fromthe
105 trustee of a trust that is subject to the law of this state, an
106 agent submts to the jurisdiction of the courts of this state.

107 (e) A cofiduciary may del egate investnent and nmanagenent

108 functions to another cofiduciary if the delegating cofiduciary

109 reasonably believes that the other cofiduciary has greater

110 investnent skills than the del egating cofiduciary with respect to
111 those functions. The del egating cofiduciary shall not be

112 responsible for the investnent decisions or actions of the other
113 cofiduciary to which the investnent functions are delegated if the
114 del egating cofiduciary exercises reasonable care, skill and

115 caution in establishing the scope and specific terns of the

116 delegation and in reviewng periodically the other cofiduciary's
117 actions in order to nonitor the cofiduciary's performance and

118 conpliance with the scope and specific terns of the del egation.
119 (f) Investnment in a nutual fund is not a del egation of

120 investnment function, and neither the nmutual fund nor its advisor
121 is an investnent agent.

122 SECTI ON 10. Language invoking standard of act. The

123 following terns or conparable | anguage in the provisions of a

124 trust, unless otherwise limted or nodified, authorizes any

125 investnment or strategy permtted under this act: "lnvestnents
126 permssible by law for investnent of trust funds,"” "I egal
127 investnents,"” "authorized investnents,"” "using the judgnent and

128 care under the circunstances then prevailing that persons of
129 prudence, discretion, and intelligence exercise in the managenent

130 of their own affairs, not in regard to speculation but in regard
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to the permanent disposition of their funds, considering the
probabl e income as well as the probable safety of their capital,"”
"prudent man rule,"” "prudent trustee rule,"” "prudent person rule,"
and "prudent investor rule.”

SECTION 11. Application to existing trusts. This act

applies to trusts existing on and created after its effective
date. As applied to trusts existing on its effective date, this
act governs only decisions or actions occurring after that date.

SECTION 12. Uniformty of application and construction.

This act shall be applied and construed to effectuate its general
purpose to make uniformthe law with respect to the subject of
this act anong the states enacting it.

SECTI ON 13. Short title. Sections 1 through 14 of this act

may be cited as the "M ssissippi Uniform Prudent Investor Act.”

SECTI ON 14. Severability. [|If any provision of this act or

its application to any person or circunstance is held invalid, the
invalidity does not affect other provisions or applications of
this act which can be given effect without the invalid provision
or application, and to this end the provisions of this act are
sever abl e.

SECTI ON 15. Section 25-11-121, M ssissippi Code of 1972, is
amended as foll ows:

25-11-121. (1) The board shall, fromtinme to tine,
determ ne the current requirenents for benefit paynents and
adm ni strative expense which shall be maintained as a cash working
bal ance, except that such cash working bal ance shall not exceed at
any tinme an anount necessary to neet the current obligations of
the systemfor a period of ninety (90) days. Any anounts in
excess of such cash working bal ance shall be invested, as follows,
at such periodic intervals as the board nmay determ ne; however,
all purchases shall be nmade from conpetitive offerings except

short-termobligations referred to in Section 25-11-121(d):
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(a) Bonds, notes, certificates and other valid general
obligations of the State of M ssissippi, or of any county, or of
any city, or of any supervisors district of any county of the
State of M ssissippi, or of any school district bonds of the State
of M ssissippi; notes or certificates of indebtedness issued by
the Veterans' Honme Purchase Board of M ssissippi, provided such
notes or certificates of indebtedness are secured by the pledge of
collateral equal to two hundred percent (200% of the anount of
the loan, which collateral is also guaranteed at |east for fifty
percent (50% of the face value by the United States governnent,
and provided that not nore than five percent (5% of the total
i nvestment hol di ngs of the systemshall be in Veterans' Hone
Purchase Board notes or certificates at any tinme; real estate
nort gage | oans one hundred percent (100% insured by the Federal
Housing Adm nistration on single famly hones located in the State
of M ssissippi, where nonthly collections and all servicing
matters are handl ed by Federal Housing Adm nistration approved
nort gagees aut horized to make such loans in the State of
M ssi ssi ppi ;

(b) State of M ssissippi highway bonds;

(c) Funds may be deposited in any institution insured
by the Federal Deposit |Insurance Corporation that maintains a
facility that takes deposits in the State of M ssissippi or a
cust odi al bank;

(d) Corporate bonds and taxabl e munici pal bonds of
i nvestment grade as rated by Standard and Poor's or by Mody's
| nvest nent Service; or corporate short-term obligations of
corporations or of wholly-owned subsidiaries of corporations,
whose short-termobligations are rated A-3 or better by Standard
and Poor's or rated P-3 or better by Mody's |Investnent Service;

(e) Bonds of the Tennessee Valley Authority;

(f) Bonds, notes, certificates and other valid

obligations of the United States, and other valid obligations of
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any federal instrunentality that issues securities under authority
of an act of Congress and are exenpt fromregistration with the
Securities and Exchange Comm ssi on;

(g) Bonds, notes, debentures and other securities
i ssued by any federal instrunentality and fully guaranteed by the
United States;

(h) Interest-bearing bonds or notes which are general
obligations of any other state in the United States or of any city
or county therein, provided such city or county had a popul ati on
as shown by the federal census next preceding such investnent of
not |less than twenty-five thousand (25, 000) inhabitants and
provi ded that such state, city or county has not defaulted for a
period |onger than thirty (30) days in the payment of principal or
interest on any of its general obligation indebtedness during a
period of ten (10) cal endar years i mredi ately precedi ng such
i nvest nment ;

(i) Shares of stocks, conmon and/or preferred, of
corporations created by or existing under the laws of the United
States or any state, district or territory thereof; provided

(1) The maxi muminvestnents in stocks shall not
exceed fifty percent (50% of the book value of the total
i nvestment fund of the system
(i1) The stock of such corporation shall:
A. Be listed on a national stock exchange; or
B. Be traded in the over-the-counter market,
provi ded price quotations for such over-the-counter stocks are
quoted by the National Association of Securities Deal ers Autonmated
Quot ati on System ( NASDAQ) ;
(ti1) The outstanding shares of such corporation
shall have a total market value of not less than Fifty MIIlion

Dol I ars ($50, 000, 000. 00) ;
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(tv) The anmobunt of investnment in any one (1)
corporation shall not exceed three percent (3% of the book val ue
of the assets of the system and

(v) The shares of any one (1) corporation owed by
the system shall not exceed five percent (5% of that
corporation's outstandi ng stock;

(j) Bonds rated Single A or better, stocks and
convertible securities of established non-United States conpanies,
whi ch conpanies are listed on only primary national stock
exchanges of foreign nations; and in foreign governnent securities
rated Single A or better by a recognized rating agency; provided
that the total book value of investnents under this paragraph
shall at no tine exceed thirty percent (30% of the total book
value of all investnents of the system The board may take
requi site action to effectuate or hedge such transactions through
forei gn banks, including the purchase and sale, transfer,
exchange, or otherw se disposal of, and generally deal in foreign
exchange t hrough the use of foreign currency, interbank forward
contracts, futures contracts, options contracts, swaps and ot her
rel ated derivative instrunents, notw thstandi ng any ot her
provisions of this article to the contrary;

(k) Covered call and put options on securities traded
on one or nore of the regul ated exchanges;

(I') Pooled or comm ngl ed funds managed by a corporate
trustee or by a Securities and Exchange Comm ssion regi stered
i nvestment advisory firmretained as an investnent manager by the
board of trustees, and shares of investnent conpanies and unit
i nvestnment trusts registered under the Investnent Conpany Act of
1940, where such pool ed or comm ngled funds or shares are
conprised of common or preferred stocks, bonds, noney market
instrunments or other investnents authorized under this section.
Such investnent in comm ngled funds or shares shall be held in

trust; provided that the total book val ue of investnents under
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this paragraph shall at no tinme exceed five percent (5% of the
total book value of all investnents of the system Any investnent
manager approved by the board of trustees shall invest such
comm ngl ed funds or shares as a fiduciary;

(m Pooled or comm ngled real estate funds or real
estate securities managed by a corporate trustee or by a
Securities and Exchange Comm ssion regi stered investnent advisory
firmretained as an investnent manager by the board of trustees.
Such investnment in comm ngled funds or shares shall be held in
trust; provided that the total book val ue of investnents under
thi s paragraph shall at no tinme exceed ten percent (10% of the
total book value of all investnents of the system Any investnent
manager approved by the board of trustees shall invest such
comm ngl ed funds or shares as a fiduciary. The ten percent (10%
limtation in this subsection shall not be subject to the five
percent (5% limtation in paragraph (l) of this subsection;

(n) Types of investnents not specifically authorized by
this subsection if the investnents are in the formof a separate

account managed by a Securities and Exchange Comm ssi on regi stered

i nvestnent advisory firmretained as an investnent nanager by the

board; or a limted partnership or commngled fund * * * approved

by the board; provided that the total book val ue of investnents
under this paragraph shall at no tinme exceed ten percent (10% of
the total book value of all investnments of the system

(2) Al investnents shall be acquired by the board at prices
not exceeding the prevailing market val ues for such securities.

(3) Any limtations herein set forth shall be applicable
only at the tinme of purchase and shall not require the |iquidation
of any investnent at any tinme. Al investnents shall be clearly
mar ked to indicate ownership by the systemand to the extent

possi bl e shall be registered in the nanme of the system

(4) Subject to the above terns, conditions, limtations and
restrictions, the board shall have power to sell, assign, transfer
H B. No. 1112 *HR40/R1439SG*
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and di spose of any of the securities and investnents of the
system provided that said sale, assignnent or transfer has the
maj ority approval of the entire board. The board may enpl oy or
contract with investnent nmanagers, eval uation services or other
such services as determ ned by the board to be necessary for the
effective and efficient operation of the system

(5) Except as otherw se provided herein, no trustee and no
enpl oyee of the board shall have any direct or indirect interest
in the income, gains or profits of any investnent nade by the
board, nor shall any such person receive any pay or enolunent for
his services in connection with any investnent nmade by the board.
No trustee or enployee of the board shall beconme an endorser or
surety, or in any manner an obligor for noney | oaned by or
borrowed fromthe system

(6) Al interest derived frominvestnents and any gains from
the sal e or exchange of investnents shall be credited by the board
to the account of the system

(7) The board of trustees annually shall credit regul ar
interest on the nean anount for the preceding year in each of the
reserves maintained by the board, with the exception of the
expense account. This credit shall be made annually from i nterest
and ot her earnings on the invested assets of the system Any
addi tional anount required to neet the regular interest on the
funds of the systemshall be charged to the enployer's
accunmul ati on account, and any excess of earnings over such regular
interest required shall be credited to the enployer's accunul ation
account. Regular interest shall mean such per centumrate to be
conpounded annually as shall be determ ned by the board of
trustees on the basis of the interest earnings of the systemfor
t he precedi ng year.

(8) The board of trustees shall be the custodian of the
funds of the system All expense vouchers and retirenent

al | omance payrolls shall be certified by the executive secretary
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who shall furnish the board a surety bond in a conpany authorized
to do business in Mssissippi in such an anmpbunt as shall be

requi red by the board, the premumto be paid by the board from

t he expense account.

(9) For the purpose of neeting disbursenents for retirenent
al l omances, annuities and other paynents, cash may be kept
avai l abl e, not exceeding the requirenents of the systemfor a
period of ninety (90) days, on deposit in one or nore banks or
trust conpani es organi zed under the laws of the State of
M ssissippi or the laws of the United States, provided that the
sum on deposit in any one (1) bank or trust conpany shall not
exceed thirty-five percent (35% of the paid-up capital and
regul ar surplus of such bank or trust conpany.

(10) Except as otherw se provided, the nonies or properties
of the Public Enployees' Retirement System of M ssissipp
deposited in any bank or banks of the United States shall, where
possi bl e, be saf eguarded and guaranteed by the posting as security
by the depository of bonds, notes and other securities purchasable
by the system as provided el sewhere in this section. The bonds,
notes and other securities offered as security shall be posted to
the credit of the systemby the depository with the board or with
an unaffiliated bank or trust conpany domciled within the United
States or the State of M ssissippi acceptable to both the board
and to the fiscal agent bank. 1In the event the board and the
fiscal agent bank cannot reach an agreenent, the bonds, notes and
ot her securities shall be deposited in a bank or trust conpany
desi gnated by the State Conm ssioner of Banking and Consuner
Fi nance. Provi ded, however, that bonds or notes of the United
St at es governnent owned by the system may be deposited for
saf ekeeping in any federal reserve bank.

(11) The board of trustees shall determ ne the degree of
col l ateralization necessary for both foreign and donestic demand

deposit accounts in addition to that which is guaranteed by the
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Federal Deposit |Insurance Corporation or such other federal
i nsurance programas may be in effect.

(12) The board, the executive secretary and enpl oyees shal
di scharge their duties with respect to the investnents of the
systemsolely for the interest of the systemwth the care, skill
prudence and diligence under the circunstances then prevailing
that a prudent investor acting in a like capacity and famliar
with such matters woul d use in the conduct of an enterprise of a
| i ke character and with |ike ainms, including diversifying the
investnments of the systemso as to mnimze the risk of |arge
| osses, unless under the circunstances it is clearly prudent not
to do so.

SECTI ON 16. Section 25-11-145, M ssissippi Code of 1972, is
amended as foll ows:

* %k

25-11-145. (1) This provision of this section shall becone
effective fromand after July 1 of the year in which Section
25-11- 143 becones effective as provided in subsection (1) of
Section 25-11-143.

(2) In managing the funds received for the insurance program
established in Section 25-11-143, the board fromtinme to tine
shall determ ne the current requirenents for paynents and
adm ni strative expense that will be maintained as a cash working
bal ance, except that the cash working bal ance shall not exceed at
any tinme an anount necessary to neet the current obligations of
the fund for a period of ninety (90) days. Any anounts in excess
of the cash working bal ance shall be invested, as follows, at such
periodic intervals as the board may determ ne:

(a) Funds may be deposited in federally insured
i nstitutions;

(b) Corporate and taxabl e municipal bonds of investnent
grade as rated by Standard and Poor's or by Mody's | nvestnent

Service, with bonds rated BAA/BBB not to exceed five percent (5%
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of the book value of the total fixed incone investnents, or
corporate short-termobligations of corporations or of

whol | y owned subsi diaries of corporations, whose short-term
obligations are rated A-3 or better by Standard and Poor's or
rated P-3 or better by Mody's Investnent Service;

(c) Bonds of the Tennessee Valley Authority; bonds,
notes, certificates and other valid obligations of the United
States, and other valid obligations of any federal instrumentality
that issues securities under authority of an act of Congress and
are exenpt fromregistration with the Securities and Exchange
Conmi ssi on; bonds, notes, debentures and other securities issued
by any federal instrunentality and fully guaranteed by the United
St at es;

(d) Interest-bearing bonds or notes that are general
obligations of any other state in the United States or of any city
or county in that state, provided that the state, city or county
has not defaulted for a period |longer than thirty (30) days in the
paynment of principal or interest on any of its general obligation
i ndebt edness during a period of ten (10) cal endar years
i mredi ately preceding the investnent;

(e) Shares of stocks, conmmon and/or preferred, of
corporations created by, or existing under, the laws of the United
States or any state, district or territory thereof, provided that:

(1) The maxi muminvestnents in stocks shall not
exceed fifty percent (50% of the book value of the total
i nvest nent fund,

(i1) The stock of such corporation shall be listed
on a national stock exchange, or be traded in the over-the-counter
mar ket ;

(ti1) The outstanding shares of the corporation
shall have a total market value of not less than Fifty MIIlion

Dol I ars ($50, 000, 000. 00) ;
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(iv) The anmount of investnent in any one (1)
corporation shall not exceed three percent (3% of the book val ue
of the total investnent fund; and

(v) The shares of any one (1) corporation owed by
the fund shall not exceed five percent (5% of that corporation's
out st andi ng st ock;

(f) Bonds rated Single A or better, stocks and
convertible securities of established non-United States conpanies,
and in foreign governnent securities rated Single A or better by a
recogni zed rating agency, provided that the total book val ue of
i nvestnents under this paragraph at no tinme shall exceed thirty
percent (30% of the total book value of the total investnent
fund. The board nay take requisite action to effectuate or hedge
t hose transactions through foreign or donmestic banks, including
the purchase and sale, transfer, exchange, or otherw se di sposal
of, and generally deal in foreign exchange through the use of
foreign currency, interbank forward contracts, futures contracts,
options contracts, swaps and other related derivative instrunents;

(g) Covered call and put options on securities traded
on one or nore of the regul ated exchanges;

(h) Pooled or comm ngl ed funds managed by a corporate
trustee or by a Securities and Exchange Comm ssion regi stered
i nvestment advisory firmretained as an i nvestnent manager by the
board of trustees, and shares of investnent conpanies and unit
i nvestnment trusts registered under the Investnent Conpany Act of
1940, where the pooled or comm ngled funds or shares are conprised
of common or preferred stocks, bonds, noney market instrunments or
ot her investnents authorized under this section. The investnent
in comm ngled funds or shares shall be held in trust. Any
i nvest nent manager approved by the board of trustees shall invest
the comm ngl ed funds or shares as a fiduciary;

(i) Pooled or comm ngled real estate funds or real

estate securities managed by a corporate trustee or by a
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Securities and Exchange Comm ssion regi stered investnent advisory
firmretained as an investnent manager by the board of trustees,
provided that the total book val ue of investnents under this
paragraph at no tinme shall exceed five percent (5% of the total
book value of all investnments of the total investnent fund. The
i nvestnent in conm ngled funds or shares shall be held in trust.
Any investnment manager approved by the board of trustees shal

i nvest the conm ngled funds or shares as a fiduciary.

(3) Al investnents shall be acquired at prices not
exceedi ng the prevailing nmarket values for the securities.

(4) Any Iimtations set forth in this section shall be
applicable only at the tinme of purchase and shall not require the
| i qui dation of any investnent at any time. All investnents shal
be clearly marked to indicate ownership by the fund and to the
extent possible shall be registered in the nanme of the fund.

(5) Subject to the preceding terns, conditions, |imtations
and restrictions, the board shall have power to sell, assign,
transfer and di spose of any of the securities and investnents of
the fund, provided that the sale, assignnent or transfer has the
maj ority approval of the entire board. The board may enpl oy or
contract with investnent managers, eval uation services or other
such services as determ ned by the board to be necessary for the
effective and efficient operation of the fund.

(6) Except as otherw se provided in this section, no trustee
and no enpl oyee of the board shall have any direct or indirect
interest in the inconme, gains or profits of any investnent made by
the board, nor shall any such person receive any pay or enol unent
for his services in connection with any investnent made by the
board. No trustee or enployee of the board shall becone an
endorser or surety, or in any manner an obligor for noney | oaned

by or borrowed fromthe fund.
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(7) Al interest derived frominvestnents and any gains from
the sal e or exchange of investnents shall be credited by the board
to the account of the fund.

(8) The board of trustees shall be the custodi an and
fiduciary of the fund.

(9) For the purpose of neeting disbursenents, cash nay be
kept avail abl e, not exceeding the requirenments of the fund for a
period of ninety (90) days, on deposit in one or nore banks or
trust conpani es organi zed under the laws of the State of
M ssissippi or the laws of the United States, provided that the
sum on deposit in any one (1) bank or trust conpany shall not
exceed thirty-five percent (35% of the paid-up capital and
regul ar surplus of the bank or trust conpany.

(10) The board of trustees shall determ ne the degree of
col lateralization necessary for both foreign and donestic demand
deposit accounts in addition to that which is guaranteed by the
Federal Deposit |Insurance Corporation or such other federal
i nsurance programas may be in effect.

(11) The board, the executive director and enpl oyees shal
di scharge their duties with respect to the investnents of the
systemsolely for the interest of the fund with the care, skill
prudence and diligence under the circunstances then prevailing
that a prudent investor acting in a like capacity and famliar
with those matters would use in the conduct of an enterprise of a
| i ke character and with |ike ainms, including diversifying the
investnments of the systemso as to mnimze the risk of |arge
| osses, unless under the circunstances it is clearly prudent not
to do so.

(12) Investnent nmanagenent fees and costs shall be paid from
t he fund.

SECTION 17. Section 37-155-115, M ssissippi Code of 1972, is

anended as foll ows:
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37-155-115. (1) The board has authority to establish a
conprehensi ve i nvestnment plan for the purposes of this article, to
i nvest any funds of the MACS Trust Fund in any instrunent,
obligation, security or property that constitutes |egal
investnments for public funds in the state, and to nane and use
depositories for its investnments and hol dings. The conprehensive
i nvestnent plan shall specify the investnent policies to be
utilized by the board in its admnistration of the funds. The
board may authorize investnents in any investnent vehicle
aut horized for the M ssissippi Prepaid Affordable College Tuition
(MPACT) Program under Section 37-155-9. However, the restrictions
in Section 37-155-9 as to percentages of the total fund that nmay
be invested in any category of authorized investnent shall not
apply to the MACS Trust Fund. The programaccount, inits
di scretion, may invest in obligations of the state or any
political subdivision of the state or in any business entity in
the state.

Not wi t hst andi ng any state law to the contrary, the board
shall invest or cause to be invested anpbunts on deposit in the
MACS Trust Fund, including the programaccount, in a manner
reasonabl e and appropriate to achieve the objectives of the
program exercising the discretion and care of a prudent investor
in simlar circunstances with simlar objectives. The board shal
gi ve due consideration to the risk, expected rate of return, term
or maturity, diversification of total investnments, liquidity and
anticipated investnments in and withdrawals fromthe MACS Trust
Fund.

(2) Al investnents shall be acquired by the board at prices
not exceeding the prevailing market val ues for such securities.

(3) Any limtations set forth in this section shall be
applicable only at the tinme of purchase and shall not require the

| i qui dation of any investnent at any time. All investnents shal
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be marked clearly to indicate ownership by the systemand, to the
extent possible, shall be registered in the nane of the system

(4) Subject to the terns, conditions, limtations and
restrictions set forth in this section, the board may sell,
assign, transfer and di spose of any of the securities and
investnents of the systemif the sale, assignnent or transfer has
the majority approval of the entire board. The board may enpl oy
or contract with investnent managers, eval uation services, or
ot her such services as determ ned by the board to be necessary for
the effective and efficient operation of the system

(5) Except as otherw se provided in this section, no trustee
or enpl oyee of the board nmay have any direct or indirect interest
in the income, gains or profits of any investnent nmade by the
board, and such person may not receive any pay or enolunent for
his services in connection with any investnent nmade by the board.
No trustee or enpl oyee of the board nay becone an endorser or
surety or in any manner an obligor for noney |oaned by or borrowed
fromthe system

(6) Under the authority granted in Section 37-155-107, the
board may establish criteria for investnent managers, nutual funds
or other such entities to act as contractors or consultants to the
board. The board may contract, either directly or through such
contractors or consultants, to provide such services as nmay be a
part of the conprehensive investnent plan or as nmay be deened
necessary or proper by the board, including, but not limted to,
provi di ng consolidated billing, individual and collective record
keepi ng and accounting, and asset purchase, control and
saf ekeepi ng.

(7) No account owner, contributor, payor or beneficiary may
directly or indirectly direct the investnent of any account except
as may be permtted under Section 529 of the Internal Revenue Code

of 1986, as anended.
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(8) The board may approve different investnent plans and
options to be offered to participants to the extent permtted
under Section 529 of the Internal Revenue Code of 1986, as
anended, and consistent with the objectives of this article and
may require the assistance of investnent counseling before
participation in different options.

(9) Interests or accounts in the MACS Trust Fund and
transactions in such interests or accounts shall be exenpt from
Sections 75-71-113 and 75-71-401.

SECTI ON 18. Section 91-9-9, M ssissippi Code of 1972, is
amended as fol |l ows:

91-9-9. (1) In addition to powers, renedies and rights
which may be set forth in any will, trust agreenent or other
docunent which is the source of authority, a trustee, executor,
adm ni strator, guardian, or one acting in any other fiduciary
capacity, whether an individual, corporation or other entity
("fiduciary") shall have the follow ng powers, rights and renedies
whet her or not set forth in the will, trust agreenent or other
docunent which is the source of authority:

(a) To inspect, investigate or cause to be inspected
and investigated, property held by the fiduciary, including
interests in sole proprietorships, partnerships, or corporations
and any assets owned by any such business enterprise, for the
pur pose of determ ning conpliance with any environnental |aw
af fecting such property and to respond to any actual or potenti al
violation of any environnmental |aw affecting property held by the
fiduciary;

(b) To take on behalf of the estate or trust, any
action necessary to prevent, abate, or otherw se renedy any act ual
or potential violation of any environnental |aw affecting property
held by the fiduciary, either before or after the initiation of an

enforcenent action by any governnental body;
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(c) To refuse to accept property in trust if the
fiduciary determ nes that any property to be donated or conveyed
to the trust either is contam nated by any hazardous substance, or
is being used or has been used for any activity directly or
indirectly involving any hazardous substance, which could result
inliability to the trust or otherwi se inpair the value of the
assets held therein;

(d) To settle or conprom se at any tinme any and al
clains against the trust or estate which may be asserted by any
governnental body or private party involving the alleged violation
of any environnental |aw affecting property held in trust or in an
est at e;

(e) To disclaimany power granted by any docunent,
statute, or rule of Iaw which, in the sole discretion of the
fiduciary, nmay cause the fiduciary to incur personal liability
under any environnmental |aw,

(f) To decline to serve as a fiduciary, if the
fiduciary reasonably believes that there is or may be a conflict
of interest between the fiduciary in its or his fiduciary capacity
and in its or his individual capacity, because of potential clains
or liabilities which may be asserted against the fiduciary on
behal f of the trust or estate due to the type or condition of
assets held therein.

(2) An admnistrator, executor, guardian or conservator is
not relieved under this chapter from obtaining court approval for
any actions which otherwise are required to be approved by a
court.

(3) The fiduciary shall be entitled to charge the cost of
any inspection, investigation, review, abatenent, response,
cl eanup, or renedial action authorized herein against the incone
or principal of the trust or estate. A fiduciary shall not be
personally liable to any beneficiary or other party for any

decrease in value of assets in trust or in an estate by reason of
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the fiduciary's conpliance or efforts to conply with any
environmental |aw, specifically including any reporting

requi renent under such law. Neither the acceptance by the
fiduciary of property or a failure by the fiduciary to inspect or

i nvestigate property shall be deenmed to create any inference as to
whet her there is or may be any liability under any environnent al

| aw wi th respect to such property.

(4) For purposes of this section, "environnental |aw' neans
any federal, state, or local law, rule, regulation, or ordinance
relating to protection of the environnment or human health. For
purposes of this section, "hazardous substances” neans any
subst ance defined as hazardous or toxic or otherw se regul ated by
any environnental |aw

(5 Afiduciary in its or his individual capacity shall not
be considered an owner or operator of any property of the trust or
estate for the purposes of any environnental |aw

(6) Notw thstanding any other provision of this chapter, the
fiduciary is subject at all tines to the provisions of the Prudent
I nvestor Standard in all its dealings.

(7) The provisions of this section shall stand repealed from
and after July 1, 2008.

SECTI ON 19. Section 91-9-103, M ssissippi Code of 1972, is
amended as foll ows:

91-9-103. The followi ng words when used in this article
shal |l have the foll ow ng neanings:

(a) "Trust" neans an express trust created by a trust
instrunment, including a wll, whereby a trustee has the duty to
adm nister a trust asset for the benefit of a nanmed or otherw se
descri bed i ncone or principal beneficiary, or both; "trust" does
not include a resulting or constructive trust, a business trust
whi ch provides for certificates to be issued to the beneficiary,
an investnment trust, a voting trust, a security instrunent, a

trust created by the judgnent or decree of a court, a liquidation
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trust, or a trust for the primary purpose of paying dividends,
interests, interest coupons, sal aries, wages, pensions, profits,
or enpl oyee benefits of any kind, an instrunment wherein a person
is nom nee or escrowee for another, a trust created in deposits in
any financial institution, or other trust the nature of which does
not admt of general trust adm nistration.

(b) "Trustee" nmeans an original, added, or successor
trustee; and in the case of a corporate trustee, includes its
successor by nerger or consolidation.

* %k

SECTI ON 20. Section 91-9-107, M ssissippi Code of 1972, is
amended as foll ows:

91-9-107. (1) Fromtine of creation of the trust until
final distribution of the assets of the trust, a trustee has the
power to perform w thout court authorization, every act which a
prudent investor would performfor the purposes of the trust,

i ncluding, but not limted to:

(a) The powers specified in subsection (3) of this
section, and

(b) Those powers, rights and renedies set forth in
Section 91-9-9, related to conpliance with environnental |aws
affecting property held by fiduciaries. The provisions of this
paragraph (b) shall stand repealed fromand after July 1, 2008.

(2) In the exercise of his powers, including the powers
granted by this article, a trustee has a duty to act with due
regard to his obligation as a fiduciary.

(3) A trustee has the power, subject to subsections (1) and
(2):

(a) To collect, hold and retain trust assets received
froma trustor until, in the judgnment of the trustee, disposition
of the assets should be nmade; and the assets may be retai ned even
t hough they include an asset in which the trustee is personally

i nt er est ed;
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(b) To receive additions to the assets of the trust;

(c) To continue or participate in the operation of any
busi ness or other enterprise, and to effect incorporation,

di ssolution or other change in the formof the organization of the
busi ness or enterprise;

(d) To acquire an undivided interest in a trust asset
in which the trustee, in any trust capacity, holds an undivi ded
i nterest;

(e) To invest and reinvest trust assets in accordance
with the provisions of the trust or as provided by | aw,

(f) To deposit trust funds in a bank, including a bank
operated by the trustee;

(g) To acquire or dispose of an asset, for cash or on
credit, at public or private sale; and to manage, devel op,

i nprove, exchange, partition, change the character of, or abandon
a trust asset or any interest therein; and to encunber, nortgage
or pledge a trust asset for a termwthin or extendi ng beyond the
termof the trust, in connection with the exercise of any power
vested in the trustee;

(h) To make ordinary or extraordinary repairs or
alterations in buildings, inprovenents or other structures; to
denol i sh any inprovenents; to raze existing or erect new party
wal | s, buildings or inprovenents;

(1) To subdivide, develop or dedicate land to public
use; or to make or obtain the vacation of plats and adjust
boundaries; or to adjust differences in valuation on exchange or
partition by giving or receiving consideration; or to dedicate
easenents to public use w thout consideration;

(j) To enter for any purpose into a | ease as | essor or
| essee with or without option to purchase or renew for a term

W thin or extending beyond the termof the trust;
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(k) To enter into a |l ease or arrangenent for
exploration and renoval of mnerals or other natural resources, or
enter into a pooling or unitization agreenent;

(I') To grant an option involving disposition of a trust
asset, or to take an option for the acquisition of any asset;

(m To vote a security, in person or by general or
limted proxy;

(n) To pay calls, assessnents and any ot her suns
chargeabl e or accruing agai nst or on account of securities;

(o) To sell or exercise stock subscription or
conversion rights; to consent, directly or through a commttee or
ot her agent, to the reorgani zation, consolidation, nerger,

di ssolution or liquidation of a corporation or other business
enterprise;

(p) To hold a security in the nanme of a nom nee or in
ot her formw thout disclosure of the trust, so that title to the
security may pass by delivery, but the trustee is |iable for any
act of the nomnee in connection with the stock so held,;

(q) To insure the assets of the trust agai nst danmage or
| oss, and the trustee against liability with respect to third
per sons;

(r) To borrow noney to be repaid fromtrust assets or
ot herw se; to advance noney for the protection of the trust and
for all expenses, losses and liability sustained in the
adm nistration of the trust or because of the holding or ownership
of any trust assets, for which advances with any interest the
trustee has a lien on the trust assets as against the beneficiary;

(s) To pay or contest any claim to settle a claimby
or against the trust by conprom se, arbitration or otherw se; and
to release, in whole or in part, any claimbelonging to the trust

to the extent that the claimis uncoll ectible;
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(t) To pay taxes, assessnents, conpensation of the
trustee, and ot her expenses incurred in the collection, care,
adm ni stration and protection of the trust;

(u) To allocate itens of inconme or expense to either
trust inconme or principal, as provided by law, including creation
of reserves out of incone for depreciation, obsol escence or
anortization, or for depletion in mneral or tinber properties;

(v) To pay any sumdistributable to a beneficiary under
| egal disability, without liability to the trustee, by paying the
sumto the beneficiary or by using sanme for his benefit or by
payi ng the sumfor the use of the beneficiary either to a | egal
representative appointed by the court, or if none, to a relative
or to an adult person with whom beneficiary is residing, who is
believed to be reliable by trustee;

(w) To effect distribution of property and noney in
di vided or undivided interests and to adjust resulting differences
in val uation

(x) To enploy persons, including attorneys, auditors,

i nvest ment advi sors or agents, even if they are associated with
the trustee, to advise or assist the trustee in the performance of
his adm nistrative duties; to act w thout independent

i nvestigation upon their recomrendations; and instead of acting
personally, to enploy one or nore agents to perform any act of

adm ni stration, whether or not discretionary;

(y) To prosecute or defend actions, clains or
proceedi ngs for the protection of trust assets and of the trustee
in the performance of his duties;

(z) To execute and deliver all instrunents which wll
acconplish or facilitate the exercise of the powers vested in the
trustee.

(4) |If a trustee has determ ned that either (a) the market
value of a trust is |less than One Hundred Fifty Thousand Dol | ars

($150, 000.00) and that, in relation to the costs of adm nistration
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of the trust, the continuance of the trust pursuant to its
existing terns will defeat or substantially inpair the
acconpl i shnent of the purposes of the trust; or (b) the trust no
| onger has a legitimte purpose or that its purpose is being
thwarted with respect to any trust in any anount; then the trustee
may seek court approval to termnate the trust and the court, in
its discretion, may approve such termnation. In such a case, the
court may provide for the distribution of trust property,
i ncludi ng principal and undistributed inconme, to the beneficiaries
in a manner which conforns as nearly as possible to the intention
of the settlor and the court shall nake appropriate provisions for
the appoi ntnent of a guardian in the case of a m nor beneficiary.
(5 (a) Unless expressly provided to the contrary in the
trust instrunment, a trustee nmay consolidate two (2) or nore trusts
havi ng substantially simlar terns into a single trust; divide on
a fractional basis a single trust into two (2) or nore separate
trusts for any reason; and may segregate by allocation to a
separate account or trust a specific anount from a portion of, or
a specific asset included in the trust property of any trust to
reflect a disclainmer, to reflect or result in differences in
federal tax attributes, to satisfy any federal tax requirement, to
make federal tax elections, to reduce potenti al
generation-skipping transfer tax liability, or for any other tax
pl anni ng purposes or other reasons.

(b) A separate trust created by severance or
segregation nust be treated as a separate trust for all purposes
fromthe effective date in which the severance or segregation is
effective. The effective date of the severance or segregation may
be retroactive. |n managing, investing, admnistering and
distributing the trust property of any separate account or trust
and in making applicable tax elections, the trustee may consi der

the differences in federal tax attributes and all other factors
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the trustee believes pertinent and may nake di sproportionate
distributions fromthe separate trusts or accounts created.

(c) A trust or account created by consolidation,
severance or segregation under this subsection (5) nust be held on
terms and conditions that are substantially equivalent to the
terms of the trust before consolidation, severance or segregation
so that the aggregate interests of each beneficiary are
substantially equivalent to the beneficiary's interests in the
trust or trusts before consolidation, severance or segregation.

In determ ning whether a beneficiary's aggregate interests are
substantially equivalent, the trustee shall consider the economc
val ue of those interests to the extent they can be val ued,
considering actuarial factors as appropriate. |If a beneficiary's
i nterest cannot be valued with any reasonabl e degree of certainty
because of the nature of the trust property, the terns of the
trust, or other reasons, the trustee shall base the determ nation
upon such other factors as are reasonabl e and appropriate under
the facts and circunstances applicable to that particular trust,

i ncludi ng the purposes of the trust. Provided, however, the terns
of any trust before consolidation, severance or segregation which
permt qualification of that trust for an applicable federal tax
deduction, exclusion, election, exenption, or other special

federal tax status nust remain identical in the consolidated trust
or in each of the separate trusts or accounts created by severance
or segregation.

(d) A trustee who acts in good faith is not liable to
any person for taking into consideration differences in federal
tax attributes and other pertinent factors in adm nistering trust
property of any separate account or trust, in nmaking tax
el ections, and making distributions pursuant to the terns of the
separate trust.

(e) Inconme earned on a consolidated or severed or

segregat ed anount, portion, or specific asset after the
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consolidation or severance is effective passes with that anount,
portion or specific asset.

(f) This subsection (5) applies to all trusts whenever
created, whether before, on, or after July 1, 2001, and whet her
such trusts are inter vivos or testanentary, are created by the
sanme or different instrunments, by the sanme or different persons
and regardl ess of where created or adm nistered.

(g) This subsection (5) does not |limt the right of a
trustee acting in accordance wth the applicable provisions of the
governing instrument to divide or consolidate trusts.

(h) Nothing contained in this subsection (5) shall be
construed as granting to any trustee a general power of
appoi ntment over any trust not otherw se expressly granted in the
trust instrunent.

SECTION 21. This act shall take effect and be in force from

and after July 1, 2006.
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