M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

Hi nes

OCO~NOUITRAWNE

Representatives Fl aggs, Banks, d ark, To: Juvenile Justice;
Corrections

HOUSE BI LL NO. 1090

AN ACT TO CREATE THE JUVEN LE TRANSFER REFORM ACT OF 2006; TO
AMEND SECTI ON 43-21-151, M SSI SSI PPl CODE OF 1972, TO REMOVE
CERTAI N ACTS COW TTED BY A CH LD FROM THE EXCLUSI VE JURI SDI CTI ON
OF THE C RCU T COURT; TO AMEND SECTI ON 43-21-157, M SSI SSI PPl CODE
OF 1972, TO REVISE THE AGE FROM THI RTEEN TO FI FTEEN AS TO WHEN A
YOUTH COURT MAY TRANSFER A CHI LD TO THE CRI M NAL COURT VHEN
CERTAI N OFFENSES ARE COW TTED BY SUCH CHI LD; TO AUTHORI ZE THE
ClRCU T COURT TO | NVOKE DUAL JURI SDI CTI ON THUS ALLOW NG SUCH COURT
TO | MPOSE A JUVEN LE DI SPGSI TI ON WHI LE SI MULTANEQUSLY | MPCSI NG A
CRI M NAL SENTENCE, AFTER A CH LD I'S TRANSFERRED TO Cl RCUI T COURT
AND |'S CONVI CTED, TO AMEND SECTI ON 47-7-3, M SSI SSI PPl CODE OF
1972, TO EXEMPT THE PARCLE ELI G BI LI TY EXCEPTI ONS FROM CERTAI N
OFFENDERS WHO WERE UNDER 18 WHEN HE OR SHE COWM TTED AN OFFENSE;
TO AMEND SECTI ON 99-19-1, M SSISSI PPl CODE OF 1972, IN CONFORM TY
THERETG, AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 43-21-151, M ssissippi Code of 1972, is
amended as foll ows:

43-21-151. (1) The youth court shall have excl usive
original jurisdiction in all proceedings concerning a delinquent
child, a child in need of supervision, a neglected child, an
abused child or a dependent child except * * * when a charge of
abuse of a child first arises in the course of a custody action
bet ween the parents of the child already pending in the chancery
court and no notice of such abuse was provided prior to such
chancery proceedi ngs, the chancery court may proceed with the
i nvestigation, hearing and determ nati on of such abuse charge as a
part of its hearing and determ nation of the custody issue as
bet ween the parents, notw thstanding the other provisions of the
Youth Court Law. The proceedings in chancery court on the abuse
charge shall be confidential in the sane manner as provided in

yout h court proceedings.
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Wien a child is expelled fromthe public schools, the youth
court shall be notified of the act of expulsion and the act or
acts constituting the basis for expul sion.

(2) Jurisdiction of the child in the cause shall attach at
the time of the offense and shall continue thereafter for that
offense until the child' s twentieth birthday, unless sooner
termnated by order of the youth court. The youth court shall not
have jurisdiction over offenses commtted by a child on or after
his eighteenth birthday, or over offenses conmtted by a child on
or after his seventeenth birthday where such offenses would be a
felony if conmtted by an adult.

(3) No child who has not reached his thirteenth birthday
shall be held crimnally responsible or crimnally prosecuted for
a m sdeneanor or felony; however, the parent, guardian or
custodi an of such child may be civilly liable for any cri m nal
acts of such child. No child under the jurisdiction of the youth
court shall be held crimnally responsible or crimnally
prosecuted by any court for any act designated as a delinguent
act, unless jurisdiction is transferred to another court under
Section 43-21-157.

(4) The youth court shall also have jurisdiction of offenses
commtted by a child which have been transferred to the youth
court by an order of a circuit court of this state having original
jurisdiction of the offense, as provided by Section 43-21-159.

(5) The youth court shall regul ate and approve the use of
teen court as provided in Section 43-21-753.

SECTION 2. Section 43-21-157, M ssissippi Code of 1972, is
amended as foll ows:

43-21-157. (1) If a child who has reached his or her
fifteenth birthday is charged by petition to be a delinguent
child, the youth court, either on notion of the youth court
prosecutor or on the youth court's own notion, after a hearing as

herei nafter provided, may, in its discretion, transfer
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jurisdiction of the alleged offense described in the petition or a
| esser included offense to the crimnal court which woul d have
trial jurisdiction of such offense if commtted by an adult. The
child shall be represented by counsel in transfer proceedings.

(2) A notion to transfer shall be filed on a day prior to
the date set for the adjudicatory hearing but not nore than ten
(10) days after the filing of the petition. The youth court may
order a transfer study at any tine after the notion to transfer is
filed. The transfer study and any other social record which the
youth court will consider at the transfer hearing shall be nade
available to the child' s counsel prior to the hearing. Sunmons
shall be served in the sane manner as other sumons under this
chapter with a copy of the notion to transfer and the petition
attached thereto.

(3) The transfer hearing shall be bifurcated. At the
transfer hearing, the youth court shall first determ ne whether
probabl e cause exists to believe that the child commtted the
all eged offense. For the purpose of the transfer hearing only,
the child may, with the assistance of counsel, waive the
determ nati on of probabl e cause.

(4) Upon such a finding of probable cause, the youth court
may transfer jurisdiction of the alleged offense and the youth if
the youth court finds by clear and convincing evidence that there
are no reasonabl e prospects of rehabilitation within the juvenile
justice system

(5) The factors which shall be considered by the youth court
in determning the reasonabl e prospects of rehabilitation within
the juvenile justice system are:

(a) \Whether or not the alleged offense constituted a
substanti al danger to the public;

(b) The seriousness of the alleged of fense;

(c) Wether or not the transfer is required to protect

the community;
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(d) \Whether or not the alleged offense was conmtted in
an aggressive, violent, preneditated or willful manner;

(e) \Whether the alleged of fense was agai nst persons or
agai nst property, greater weight being given to the offense
agai nst persons, especially if personal injury resulted,

(f) The sophistication, maturity and educati onal
background of the child;

(g) The child' s hone situation, enotional condition and
life-style

(h) The history of the child, including experience with
the juvenile justice system other courts, probation, conmtnents
to juvenile institutions or other placenents;

(1) Wether or not the child can be retained in the
juvenile justice systemlong enough for effective treatnent or
rehabilitation;

(j) The dispositional resources available to the
juvenile justice system

(k) Dispositional resources available to the adult
correctional systemfor the child if treated as an adult;

(I') Wether the alleged offense was commtted on school
property, public or private, or at any school -sponsored event, and
constituted a substantial danger to other students;

(m Any other factors deened relevant by the youth
court; and

(n) Nothing in this subsection shall prohibit the
transfer of jurisdiction of an alleged offense and a child if that
child, at the tinme of the transfer hearing, previously has not
been placed in a juvenile institution.

(6) |If the youth court transfers jurisdiction of the alleged
offense to a crimnal court, the youth court shall enter a
transfer order containing:

(a) Facts showing that the youth court had jurisdiction

of the cause and of the parties;
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(b) Facts showing that the child was represented by
counsel ;

(c) Facts showing that the hearing was held in the
presence of the child and his counsel;

(d) Arecital of the findings of probable cause and the
facts and reasons underlying the youth court's decision to
transfer jurisdiction of the alleged offense;

(e) The conditions of custody or release of the child
pendi ng crimnal court proceedings, including bail or recognizance
as the case may justify, as well as a designation of the custodian
for the tinme being; and

(f) A designation of the alleged offense transferred
and of the court to which the transfer is made and a direction to
the clerk to forward for filing in such court a certified copy of
the transfer order of the youth court.

(7) The testinony of the child respondent at a transfer
heari ng conducted pursuant to this chapter shall not be adm ssible
against the child in any proceeding other than the transfer
heari ng.

(8) When jurisdiction of an offense is transferred to the
circuit court, * * * the jurisdiction of the youth court over the
youth is forever term nated, except that such jurisdiction is not
forever termnated if the circuit court transfers or remands the
transferred case to the youth court or if a child who has been
transferred to the circuit court or is in the original
jurisdiction of the circuit court is not convicted. However, when
jurisdiction of an offense is transferred to the circuit court
pursuant to this section * * * the circuit court shall thereafter
assunme and retain jurisdiction of any felony offenses conmtted by
such youth w thout any additional transfer proceedings. Any
m sdeneanor of fenses commtted by youth who are in circuit court
jurisdiction pursuant to this section or Section 43-21-151 shal

be prosecuted in the court which would have jurisdiction over that
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offense if commtted by an adult w thout any additional transfer
proceedings. The circuit court may review the transfer
proceedi ngs on notion of the transferred child. Such review shall
be on the record of the hearing in the youth court. The circuit
court shall remand the offense to the youth court if there is no
substanti al evidence to support the order of the youth court. The
circuit court may also review the conditions of custody or rel ease
pendi ng crimnal court proceedings.

(9) When any youth has been the subject of a transfer to
circuit court for an offense commtted in any county of the
state * * * that transfer * * * shall be recognized by all other
courts of the state and no subsequent offense commtted by such
youth in any county of the state shall be in the jurisdiction of
the youth court unless transferred to the youth court pursuant to
Section 43-21-159(3). Transfers fromyouth courts of other states
shal |l be recognized by the courts of this state and no youth who
has a pending charge or a conviction in the adult court system of
any other state shall be in the jurisdiction of the youth courts
of this state, but such youths shall be in the jurisdiction of the
circuit court for any felony commtted in this state or in the
jurisdiction of the court of conpetent jurisdiction for any
m sdeneanor commtted in this state.

(10) (a) Wien a child is transferred to circuit court and

his or her prosecution results in a conviction or guilty plea, the

circuit court may invoke dual jurisdiction of both the crim nal

code and the youth court statute as set forth in this subsection.

The circuit court is authorized to inpose a juvenile disposition

and sinul taneously inpose a crimnal sentence, the execution of

whi ch shall be suspended pursuant to the provisions of this

subsection. Successful conpletion of the juvenile disposition

ordered shall be a condition for the suspended crimnal sentence.

The court may order an offender into the custody of the Departnent

of Human Services if, after considering the factors set forth in
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Section 43-21-603(3) paragraphs (a) through (e), the court

determ nes that a dispositional alternative provided in Section

43-21-605 is appropriate to serve both the needs of the child and

protect public safety.

(b) If probable cause exists to believe that the

of fender has violated a condition of the suspended sentences or

coommtted a new of fense, the court shall conduct a hearing on the

vi ol ati on charged, unless the offender waives such hearing. |If a

violation is established, the court may continue or revoke the

juvenil e disposition, inpose the adult crimnal sanctions or enter

such other order as it may see fit.

(c) When an offender has received a suspended sentence

pursuant to this section and the division determnes the child is

beyond the scope of its treatnent prograns, the Departnent of

Human Services nay petition the court to transfer the custody of

the offender. The court shall hold a hearing and shall:

(1) Revoke the suspension and order that the

of fender be taken into the custody of the Departnent of

Corrections; or

(ii) Oder that the offender be placed on

pr obati on.

(d) When an offender reaches the age of eighteen (18),

the court shall hold a hearing to determne if the offender has

been sufficiently rehabilitated. Anong other rel evant factors,

the court shall consider academ c progress, nedical and nental

health history, facility disciplinary records and recomendati ons

of the youth court counsel or and the Departnent of Human Services.

Based on evidence presented at the hearing, the court shall:

(1) Revoke the suspension and direct that the

of fender be taken into i medi ate custody of the Departnent of

Corrections;

(ii) Direct that the offender be placed on

probation; or
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(i1i1) Release the offender fromthe terns of the

juvenil e disposition and the suspended crim nal sentence.

(11) The circuit court shall not automatically inpose a

mandat ory sentence for any child under its jurisdiction. Before

sentencing any child, the court shall conduct a sentencing hearing

to consider the factors set forth in Section 43-21-603(3)

paragraphs (a) through (e). The court retains discretion to

i npose a mandatory sentence after a hearing and consi derati on of

the factors set forth in Section 43-21-603(3) paragraphs (a)

t hrough (e).

SECTION 3. Section 47-7-3, M ssissippi Code of 1972, is
amended as foll ows:

47-7-3. (1) Every prisoner who has been convicted of any
of fense against the State of Mssissippi, and is confined in the
execution of a judgnent of such conviction in the M ssissipp
Department of Corrections for a definite termor terns of one (1)
year or over, or for the termof his or her natural |ife, whose
record of conduct shows that such prisoner has observed the rules
of the departnent, and who has served not |ess than one-fourth
(1/4) of the total of such termor terns for which such prisoner
was sentenced, or, if sentenced to serve a termor ternms of thirty
(30) years or nore, or, if sentenced for the termof the natural
life of such prisoner, has served not |less than ten (10) years of
such life sentence, may be rel eased on parole as hereinafter
provi ded, except that:

(a) No prisoner convicted as a confirnmed and habi tual
crimnal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex
crinme shall not be released on parole except for a person under
the age of nineteen (19) who has been convicted under Section

97-3-67,
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(c) No one shall be eligible for parole until he shal
have served one (1) year of his sentence, unless such person has
accrued any neritorious earned tine allowances, in which case he
shall be eligible for parole if he has served (i) nine (9) nonths
of his sentence or sentences, when his sentence or sentences is
two (2) years or less; (ii) ten (10) nonths of his sentence or
sentences when his sentence or sentences is nore than two (2)
years but no nore than five (5) years; and (iii) one (1) year of
his sentence or sentences when his sentence or sentences is nore
than five (5) years;

(d) (i) No person shall be eligible for parole who
shall, on or after January 1, 1977, be convicted of robbery or
attenpted robbery through the display of a firearmuntil he shal
have served ten (10) years if sentenced to a termor terns of nore
than ten (10) years or if sentenced for the termof the natura
life of such person. |If such person is sentenced to a term or
terms of ten (10) years or |less, then such person shall not be
eligible for parole. The provisions of this paragraph (d) shal
al so apply to any person who shall commt robbery or attenpted
robbery on or after July 1, 1982, through the display of a deadly
weapon. This subparagraph (d)(i) shall not apply to persons
convicted after Septenber 30, 1994,

(i1i) No person shall be eligible for parole who
shall, on or after October 1, 1994, be convicted of robbery,
attenpted robbery or carjacking as provided in Section 97-3-115 et
seq., through the display of a firearmor drive-by shooting as
provided in Section 97-3-109. The provisions of this subparagraph
(d)(ii) shall also apply to any person who shall conmt robbery,
attenpted robbery, carjacking or a drive-by shooting on or after
Cctober 1, 1994, through the display of a deadly weapon;

(e) No person shall be eligible for parole who, on or

after July 1, 1994, is charged, tried, convicted and sentenced to
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life inmprisonment without eligibility for parole under the
provi sions of Section 99-19-101;

(f) No person shall be eligible for parole who is
charged, tried, convicted and sentenced to |life inprisonnent under
the provisions of Section 99-19-101;

(g) No person shall be eligible for parole who is
convi cted or whose suspended sentence is revoked after June 30,
1995, except that a first offender convicted of a nonviolent crine
after January 1, 2000, may be eligible for parole if the offender
neets the requirements in subsection (1) and this paragraph. In
addition to other requirenents, if a first offender is convicted
of a drug or driving under the influence felony, the offender nust
conplete a drug and al cohol rehabilitation programprior to parole
or the offender may be required to conplete a post-rel ease drug
and al cohol programas a condition of parole. For purposes of
t hi s paragraph, "nonviolent crinme" neans a felony other than
hom ci de, robbery, manslaughter, sex crinmes, arson, burglary of an
occupi ed dwel I i ng, aggravated assault, ki dnapping, felonious abuse
of vulnerable adults, felonies with enhanced penalties, the sale
or manufacture of a controlled substance under the Uniform
Control |l ed Substances Law, felony child abuse, or any crinme under
Section 97-5-33 or Section 97-5-39(2) or a violation of Section
63-11-30(5) resulting in death, or serious bodily injury resulting
inthe loss of a linb or disnenbernent, |oss of eyesight, a com,
per mmnent dysfunction of any vital organ, paralysis or resulting
in an individual's pernmanent bedridden state. For purposes of
this paragraph, "first offender” neans a person who at the tine of
sentenci ng has not been convicted of a felony on a previous
occasion in any court or courts of the United States or in any
state or territory thereof. In addition, a first tine offender
incarcerated for commtting the crinme of possession of a

control |l ed substance under the Uniform Controll ed Subst ances Law

H B. No. 1090 *HR40/R1692*
06/ HRA0/ R1692
PAGE 10 (OM BD)



327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359

after July 1, 1995, shall be eligible for parole as provided for
such offenders in this paragraph after July 1, 2000.

(h) The parole eligibility exceptions contained in

paragraphs (a) through (g) of this subsection shall not apply to

any of fender who was under the age of eighteen (18) at the tine he

or she commtted the offense. This provision is exenpt fromthe

terns of Section 99-19-1.

(2) Notw thstanding any other provision of law, an inmate
shall not be eligible to receive earned tinme, good tine or any
other adm nistrative reduction of tine which shall reduce the tinme
necessary to be served for parole eligibility as provided in
subsection (1) of this section; however, this subsection shall not
apply to the advancenent of parole eligibility dates pursuant to
the Prison Overcrowdi ng Energency Powers Act. Moreover,
nmeritorious earned tine all owances may be used to reduce the tine
necessary to be served for parole eligibility as provided in
paragraph (c) of subsection (1) of this section.

(3) (a) The State Parole Board shall by rules and
regul ations establish a method of determning a tentative parole
hearing date for each eligible offender taken into the custody of
the Departnent of Corrections. The tentative parole hearing date
shall be determined within ninety (90) days after the departnent
has assunmed custody of the offender. Such tentative parole
hearing date shall be calculated by a fornmula taking into account
the of fender's age upon first conm tnent, nunber of prior
i ncarcerations, prior probation or parole failures, the severity
and the violence of the offense commtted, enploynent history and
other criteria which in the opinion of the board tend to validly
and reliably predict the length of incarceration necessary before
t he of fender can be successful ly parol ed.

(b) [Repealed].
(4) Any inmate within twenty-four (24) nonths of his parole

eligibility date and who neets the criteria established by the
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classification board shall receive priority for placenent in any
educati onal devel opnent and job training prograns. Any innmate
refusing to participate in an educational devel opnent or job
training programmay be ineligible for parole.

SECTION 4. Section 99-19-1, M ssissippi Code of 1972, is
amended as foll ows:

99-19-1. Except as provided in Section 47-7-3, no statutory

change of any law affecting a crinme or its punishnent or the
collection of a penalty shall affect or defeat the prosecution of
any crime commtted prior to its enactnent, or the collection of
any penalty, whether such prosecution be instituted before or
after such enactnent; and all |laws defining a crime or prescribing
its punishnment, or for the inposition of penalties, shall be
continued in operation for the purpose of providing punishnent for
crimes commtted under them and for collection of such penalties,
not wi t hst andi ng anmendatory or repealing statutes, unless otherw se
specially provided in such statutes.

SECTION 5. This act shall take effect and be in force from

and after its passage.
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