M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By:

OCO~NOUITRAWNE

Represent ati ve Hol | and To: Judiciary A

HOUSE BI LL NO. 885

AN ACT TO DEFI NE "POSI TI ON OF TRUST" AND TO TRI PLE THE
DAMAGES AVAI LABLE IN A CVIL ACTI ON AGAI NST A PERSON WHO USES HI S
POSI TI ON OF TRUST OR A FI DUCI ARY OR CONFI DENTI AL RELATI ONSHI P W TH
AN OANNER TO CONVERT THE OMNER S PROPERTY TO H'S OMN USE, OR TO
DECEI VE, | NTI M DATE, EXPLO T, OR UNDULY | NFLUENCE THE OMER SO AS
TO OBTAI N CONTROL OVER PROPERTY W TH THE | NTENT TO PERMANENTLY
DEPRI VE THE OMNER OF THE OMNERSHI P, BENEFI T, OR POSSESSI ON
THERECF, OR WHO | S PROVEN BY CLEAR AND CONVI NCI NG EVI DENCE TO HAVE
EMBEZZLED, EXTORTED, STCOLEN, OR TAKEN THE OMNER S PROPERTY BY
FRAUD OR FALSE PRETENSES VWH LE HOLDI NG A POSI TI ON OF TRUST OR
BEING I N A FI DUCI ARY OR CONFI DENTI AL RELATI ONSHI P W TH THE OWNER;
AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) 1In any civil action against a person who

hel d a position of trust or was in a fiduciary or confidential

rel ati onship and who is proven by a preponderance of the evidence
to have used such position of trust or relationship with the owner
to convert property of the owner to his own use, or to obtain
control over or title to the noney, assets, or property of the
owner through deception, breach of fiduciary duty, intimdation,

or undue influence with the intent to permanently deprive the
owner of the ownership, benefit, or possession thereof, and in any
action to recover property in which it is proven by clear and
convi nci ng evidence that a person took property of the owner by
exploitation, as defined in Section 43-47-5, or by enbezzl enent,
fal se pretenses, fraud, extortion or theft, or while such person
hel d a position of trust or was in a fiduciary or confidential
relationship with the owner, whether the action be to recover
property or damages in lieu thereof, or both, damages shall be
recoverable up to three (3) tinmes the amount of the nonetary
damages or val ue of the property obtained, converted, or taken, in

addition to any other danmages.
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(2) For the purposes of this section:

(a) "Position of trust"” includes a person who:

(1) Has assunmed a duty to provide care to the
owner of the property;

(i) Isin afiduciary relationship with the owner
of the property including a de facto guardian or de facto
conservat or;

(tit) Is ajoint tenant or tenant in common wth
t he owner; or

(iv) Is a financial planning or investnent
prof essi onal consulted by the owner.

(b) "Undue influence" does not include the normal
i nfl uence that one nenber of a famly has over another.

(3) Danmges awarded under this section are renedial and not
punitive, and do not Iimt and are not limted by any crim nal
action or any other provision of law. Any civil damages paid by
the civil defendant shall reduce the anpbunt such defendant, upon
conviction, is ordered to pay in restitution, and any restitution
paid under a crimnal penalty shall reduce any civil danages
owed. Civil renedies provided under this section shall be
suppl enental and cunul ati ve, and not excl usive of other renedies
af forded under any other | aw

(4) The cause of action, the right to bring a cause of
action, or the right to seek treble damages pursuant to this
section shall not be limted or affected by the death of the
owner .

SECTION 2. This act shall take effect and be in force from

and after July 1, 2006.
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