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Represent ati ves Brown, Myo To: Judiciary En Banc

HOUSE BI LL NO. 703

AN ACT TO AMEND SECTI ON 99-17-20, M SSI SSI PPl CODE OF 1972,
TO REQUI RE DNA TESTI NG | N DEATH PENALTY CASES BASED ON THE
AVAI LABI LI TY OF EVI DENCE; TO ESTABLI SH PROCEDURE FOR OBTAI NI NG DNA
SAMPLES; TO AMEND SECTI ON 99-19-101, M SSI SSI PPl CCDE OF 1972, TO
REQUI RE THAT DNA EVI DENCE LI NK THE DEFENDANT TO THE CRI ME | N DEATH
PENALTY CASES; TO AMEND SECTI ONS 99-39-5 AND 99-39-9, M SS| SSI PP
CODE OF 1972, TO PROVI DE FOR POST- CONVI CTI ON MOTI ONS FOR DNA
TESTI NG FOR ALL CAPI TAL DEATH PENALTY CASES; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 99-17-20, M ssissippi Code of 1972, is
amended as foll ows:

99-17-20. (1) No person shall be tried for capital nurder,
or any other crinme punishable by death as provided by | aw, unless
such of fense was specifically cited in the indictnent returned
agai nst the accused by setting forth the section and subsection
nunber of the code defining the offense alleged to have been
commtted by the accused. The judge, in cases where the offense
cited in the indictnent is punishable by death, may grant an
instruction for the state or the defendant which instructs the
jury as to their discretion to convict the accused of the
commi ssion of an offense not specifically set forth in the
i ndi ctment returned against the accused. Any conviction of the
accused for an offense punishable by death shall not be valid
unl ess the offense for which the accused is convicted shall have
been set forth in the indictnment by section and subsection nunber
of the code which defined the offense allegedly commtted by the
accused.

(2) Wen significant evidence is present, the M ssissipp

Department of Corrections shall adm nister DNA (deoxyri bonucleic
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acid) tests to those persons indicted or convicted of a crine

puni shabl e by death as provided by law. Any person currently

serving a death sentence, and who has not previously submtted a

bi ol ogi cal sanple, under Section 47-5-183, M ssissippi Code of

1972, may request a post-conviction DNA test be adm ni stered upon

the di scovery and availability of new evidence. The accused or

convi cted shall have a sanple of his or her blood, an oral swab,

or a sanple obtained froma noni nvasi ve procedure taken at the

tinme of indictnent or if such person is incarcerated in a state

correctional facility, shall at the tinme of entering the prison

system have the sanpl e taken for purposes of DNA identification

anal ysi s.

SECTION 2. Section 99-19-101, M ssissippi Code of 1972, is
amended as foll ows:

99-19-101. (1) Upon conviction or adjudication of guilt of
a defendant of capital nurder or other capital offense, the court
shal | conduct a separate sentencing proceeding to determ ne
whet her the defendant shoul d be sentenced to death, life
i nprisonnment without eligibility for parole, or life inprisonnent.
The proceedi ng shall be conducted by the trial judge before the
trial jury as soon as practicable. |If, through inpossibility or
inability, the trial jury is unable to reconvene for a hearing on
the issue of penalty, having determ ned the guilt of the accused,
the trial judge may sumon a jury to determne the issue of the
inposition of the penalty. |If the trial jury has been waived, or
if the defendant pleaded guilty, the sentencing proceedi ng shal
be conducted before a jury inpaneled for that purpose or may be
conducted before the trial judge sitting without a jury if both
the State of M ssissippi and the defendant agree thereto in
witing. In the proceeding, evidence may be presented as to any
matter that the court deens relevant to sentence, and shal
include matters relating to any of the aggravating or mtigating

ci rcunst ances. However, this subsection shall not be construed to
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aut hori ze the introduction of any evidence secured in violation of
the Constitution of the United States or of the State of

M ssi ssippi. The state and the defendant and/or his counsel shall
be permtted to present argunents for or against the sentence of
deat h.

(2) After hearing all the evidence, the jury shal
deliberate on the followng matters:

(a) \Whether sufficient factors exist as enunerated in
subsection (7) of this section;

(b) \Whether sufficient aggravating circunstances exi st
as enunerated in subsection (5) of this section;

(c) VWether sufficient mtigating circunstances exi st
as enunerated in subsection (6) of this section, which outweigh
t he aggravating circunstances found to exist; and

(d) Based on these considerations, whether the
def endant should be sentenced to life inprisonnent, life
i nprisonnment without eligibility for parole, or death.

(3) For the jury to inpose a sentence of death, it nust
unani nously find in witing the foll ow ng:

(a) That sufficient factors exist as enunerated in
subsection (7) of this section;

(b) That sufficient aggravating circunstances exist as
enunerated in subsection (5) of this section; and

(c) That there are insufficient mtigating
ci rcunst ances, as enunerated in subsection (6), to outweigh the
aggravating circunstances.

In each case in which the jury inposes the death sentence,
the determnation of the jury shall be supported by specific
written findings of fact based upon the circunstances in
subsections (5) and (6) of this section and upon the records of
the trial and the sentencing proceedings. |If, after the trial of
the penalty phase, the jury does not nmake the findings requiring

the death sentence or life inprisonnment without eligibility for
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parole, or is unable to reach a decision, the court shall inpose a
sentence of |ife inprisonnent.
(4) The judgnent of conviction and sentence of death shal
be subject to automatic review by the Suprene Court of M ssissipp
within sixty (60) days after certification by the sentencing court
of entire record, unless the tinme is extended for an additional
period by the Suprene Court for good cause shown. Such review by
the Supreme Court shall have priority over all other cases and
shall be heard in accordance with rul es pronul gated by the Suprene
Court.
(5) Aggravating circunstances shall be |limted to the

fol | ow ng:

(a) The capital offense was conmtted by a person under
sentence of inprisonnent.

(b) The defendant was previously convicted of another
capital offense or of a felony involving the use or threat of
vi ol ence to the person.

(c) The defendant knowi ngly created a great risk of
death to many persons.

(d) The capital offense was conmtted while the
def endant was engaged, or was an acconplice, in the comm ssion of,
or an attenpt to commt, or flight after commtting or attenpting
to conmt, any robbery, rape, arson, burglary, kidnapping,
aircraft piracy, sexual battery, unnatural intercourse with any
child under the age of twelve (12), or nonconsensual unnatural
intercourse with manki nd, or felonious abuse and/or battery of a
child in violation of subsection (2) of Section 97-5-39,
M ssi ssi ppi Code of 1972, or the unlawful use or detonation of a
bonmb or expl osive devi ce.

(e) The capital offense was commtted for the purpose
of avoiding or preventing a lawful arrest or effecting an escape

from cust ody.
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129 (f) The capital offense was conmtted for pecuniary
130 gain.

131 (g) The capital offense was conmtted to disrupt or
132 hinder the | awful exercise of any governnental function or the
133 enforcenent of | aws.

134 (h) The capital offense was especially heinous,

135 atrocious or cruel.

136 (6) Mtigating circunstances shall be the foll ow ng:

137 (a) The defendant has no significant history of prior
138 crimnal activity.

139 (b) The offense was commtted while the defendant was
140 under the influence of extreme nental or enotional disturbance.
141 (c) The victimwas a participant in the defendant's
142 conduct or consented to the act.

143 (d) The defendant was an acconplice in the capital
144 offense commtted by another person and his participation was
145 relatively m nor.

146 (e) The defendant acted under extrene duress or under
147 the substantial dom nation of another person.

148 (f) The capacity of the defendant to appreciate the
149 crimnality of his conduct or to conformhis conduct to the

150 requirenents of |aw was substantially inpaired.

151 (g) The age of the defendant at the time of the crine.
152 (7) In order to return and inpose a sentence of death the

153 jury nust nmake a witten finding of one or nore of the follow ng:

154 (a) The defendant actually kill ed;

155 (b) The defendant attenpted to kill

156 (c) The defendant intended that a killing take place;
157 (d) The defendant contenplated that |ethal force would

158 be enpl oyed; and
159 (e) DNA evidence links the defendant to the killing.

160 SECTION 3. Section 99-39-5, M ssissippi Code of 1972, is

161 anended as foll ows:
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99-39-5. (1) Any prisoner in custody under sentence of a
court of record of the State of M ssissippi who clains:

(a) That the conviction or the sentence was inposed in
violation of the Constitution of the United States or the
Constitution or |aws of M ssissippi;

(b) That the trial court was without jurisdiction to
I Nnpose sentence;

(c) That the statute under which the conviction and/or
sentence was obtained is unconstitutional;

(d) That the sentence exceeds the maxi mum aut hori zed by
| aw,

(e) That there exists evidence of material facts, not
previously presented and heard, that requires vacation of the
conviction or sentence in the interest of justice;

(f) That his plea was made involuntarily;

(g) That his sentence has expired; his probation,
parole or conditional release unlawfully revoked; or he is
ot herwi se unlawful ly held in custody;

(h) That he is entitled to an out-of-tine appeal; or

(1) That the conviction or sentence is otherw se
subject to collateral attack upon any grounds of alleged error
her et of ore avail abl e under any conmon | aw, statutory or other
wit, notion, petition, proceeding or renedy; may file a notion to
vacate, set aside or correct the judgnment or sentence, or for an
out-of -time appeal .

(2) A notion for relief under this article shall be nade
within three (3) years after the tine in which the prisoner's
direct appeal is ruled upon by the Suprene Court of M ssissipp
or, in case no appeal is taken, within three (3) years after the
time for taking an appeal fromthe judgnent of conviction or
sentence has expired, or in case of a guilty plea, wthin three
(3) years after entry of the judgnment of conviction. Excepted

fromthis three-year statute of |imtations are those cases in
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whi ch the prisoner can denonstrate either that there has been an

i nterveni ng decision of the Supreme Court of either the State of

M ssissippi or the United States which would have actually
adversely affected the outconme of his conviction or sentence or

t hat he has evidence, not reasonably discoverable at the tine of
trial, which is of such nature that it would be practically

concl usive that had such been introduced at trial it would have
caused a different result in the conviction or sentence. Likew se
excepted are those cases in which the prisoner clains that his
sentence has expired or his probation, parole or conditional

rel ease has been unlawfully revoked. Likew se excepted are
filings for post-conviction relief in capital cases which shall be
made within one (1) year after conviction.

(3) This notion is not a substitute for, nor does it affect,
any renedy incident to the proceeding in the trial court, or
direct review of the conviction or sentence.

(4) Proceedings under this article shall be subject to the
provi si ons of Section 99-19-42.

(5) Al prisoners in custody for a capital death penalty

conviction shall have the right to file a post-conviction notion

for DNA testing.

SECTION 4. Section 99-39-9, M ssissippi Code of 1972, is
amended as foll ows:

99-39-9. (1) A notion under this article shall nanme the
State of M ssissippi as respondent and shall contain all of the
fol | ow ng:

(a) The identity of the proceedings in which the
prisoner was convi cted.

(b) The date of the entry of the judgnent of conviction
and sentence of which conplaint is nade.

(c) A concise statenent of the clains or grounds upon

which the notion is based.
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(d) A separate statenent of the specific facts which
are within the personal know edge of the prisoner and which shal
be sworn to by the prisoner.

(e) A specific statenment of the facts which are not
Wi thin the prisoner's personal know edge. The notion shall state
how or by whom said facts will be proven. Affidavits of the
W tnesses who will testify and copies of docunents or records that
will be offered shall be attached to the notion. The affidavits
of other persons and the copies of docunents and records may be
excused upon a show ng, which shall be specifically detailed in
the notion, of good cause why they cannot be obtained. This
showi ng shall state what the prisoner has done to attenpt to
obtain the affidavits, records and docunents, the production of
whi ch he requests the court to excuse.

(f) The identity of any previous proceedings in federal
or state courts that the prisoner nay have taken to secure relief
fromhis conviction and sentence.

(2) A notion shall be limted to the assertion of a claim

for relief against one (1) judgnent only unless such notion is for

DNA testing as provided in subsection (5) of Section 99-39-5. |If

a prisoner desires to attack the validity of other judgnments under
which he is in custody, he shall do so by separate notions.

(3) The notion shall be verified by the oath of the
pri soner.

(4) If the notion received by the clerk does not
substantially conply with the requirenents of this section, it
shall be returned to the prisoner if a judge of the court so
directs, together with a statenent of the reason for its return
The clerk shall retain a copy of the notion so returned.

(5) The prisoner shall deliver or serve a copy of the
notion, together with a notice of its filing, on the state. The
filing of the notion shall not require an answer or other notion

unl ess so ordered by the court under Section 99-39-11(3).
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260 SECTION 5. This act shall take effect and be in force from
261 and after July 1, 2006.
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