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HOUSE BI LL NO. 336

AN ACT TO AMEND SECTI ONS 93-5-24, 93-13-1, 93-13-13 AND
93-17-3, M SSI SSI PPI CODE OF 1972, TO G VE GRANDPARENTS PRI ORI TY
I N CERTAI N CUSTODY ORDERS, GUARDI ANSHI PS AND ADCPTI ONS; TO BRI NG
FORWARD SECTI ON 93-16-3, M SSI SSI PPI CODE OF 1972, REGARDI NG
GRANDPARENTS' VI SI TATI ON RI GHTS; AND FOR RELATED PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 93-5-24, M ssissippi Code of 1972, is
amended as foll ows:

93-5-24. (1) Custody shall be awarded as foll ows accordi ng
to the best interests of the child:

(a) Physical and |l egal custody to both parents jointly
pursuant to subsections (2) through (7).

(b) Physical custody to both parents jointly pursuant
to subsections (2) through (7) and legal custody to either parent.

(c) Legal custody to both parents jointly pursuant to
subsections (2) through (7) and physical custody to either parent.

(d) Physical and | egal custody to either parent.

(e) Upon a finding by the court that both of the
parents of the child have abandoned or deserted such child or that
both such parents are nentally, norally or otherwise unfit to rear
and train the child the court may award physical and | egal custody
to:

(i) The person in whose hone the child has been
living in a whol esonme and stabl e environnent; or

(ii) Physical and |legal custody to any other
person deened by the court to be suitable and able to provide

adequat e and proper care and gui dance for the child.
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In making an order for custody to either parent or to both
parents jointly, the court, in its discretion, may require the
parents to submt to the court a plan for the inplenentation of
t he custody order.

(2) Joint custody may be awarded where irreconcil able
differences is the ground for divorce, in the discretion of the
court, upon application of both parents.

(3) In other cases, joint custody may be awarded, in the
di scretion of the court, upon application of one or both parents.

(4) There shall be a presunption that joint custody is in
the best interest of a mnor child where both parents have agreed
to an award of joint custody.

(5 (a) For the purposes of this section, "joint custody”
nmeans j oi nt physical and | egal custody.

(b) For the purposes of this section, "physical
cust ody" neans those periods of tinme in which a child resides with
or is under the care and supervision of one (1) of the parents.

(c) For the purposes of this section, "joint physical
custody" neans that each of the parents shall have significant
peri ods of physical custody. Joint physical custody shall be
shared by the parents in such a way so as to assure a child of
frequent and continuing contact with both parents.

(d) For the purposes of this section, "legal custody”
neans the decision-making rights, the responsibilities and the
authority relating to the health, education and welfare of a
chi | d.

(e) For the purposes of this section, "joint |egal
custody" neans that the parents or parties share the
deci sion-meking rights, the responsibilities and the authority
relating to the health, education and welfare of a child. An
award of joint |legal custody obligates the parties to exchange

i nformation concerning the health, education and welfare of the
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m nor child, and to confer wwth one another in the exercise of
deci sion-meking rights, responsibilities and authority.

An award of joint physical and | egal custody obligates the
parties to exchange information concerning the health, education
and wel fare of the mnor child, and unless allocated, apportioned
or decreed, the parents or parties shall confer with one another
in the exercise of decision-nmaking rights, responsibilities and
authority.

(6) Any order for joint custody may be nodified or
term nated upon the petition of both parents or upon the petition
of one (1) parent showing that a material change in circunstances
has occurred.

(7) There shall be no presunption that it is in the best
interest of a child that a nother be awarded either |egal or
physi cal cust ody.

(8) Notw thstanding any other provision of |aw, access to
records and information pertaining to a mnor child, including,
but not limted to, nedical, dental and school records, shall not
be denied to a parent because the parent is not the child's
cust odi al parent.

(9) (a) (i) In every proceeding where the custody of a
child is in dispute, there shall be a rebuttable presunption that
it is detrinental to the child and not in the best interest of the
child to be placed in sole custody, joint |egal custody or joint
physi cal custody of a parent who has a history of perpetrating
famly violence. The court may find a history of perpetrating
famly violence if the court finds, by a preponderance of the
evi dence, one (1) incident of famly violence that has resulted in
serious bodily injury to, or a pattern of famly viol ence against,
the party making the allegation or a famly househol d nenber of
either party. The court shall make witten findings to docunent

how and why the presunption was or was not triggered.
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(ii) This presunption may only be rebutted by a
preponder ance of the evidence.

(ti1) In determ ning whether the presunption set
forth in subsection (9) has been overcone, the court shal
consider all of the follow ng factors:

1. Wether the perpetrator of famly viol ence
has denonstrated that giving sole or joint physical or |egal
custody of a child to the perpetrator is in the best interest of
the child because of the other parent's absence, nental ill ness,
substance abuse or such other circunstances which affect the best
interest of the child or children;

2. \Wether the perpetrator has successfully
conpleted a batterer's treatnent program

3. Wiether the perpetrator has successfully
conpl eted a program of al cohol or drug abuse counseling if the
court determ nes that counseling is appropriate;

4. \Wether the perpetrator has successfully
conpleted a parenting class if the court determnes the class to
be appropri at e;

5. If the perpetrator is on probation or
parol e, whether he or she is restrained by a protective order
granted after a hearing, and whether he or she has conplied with
its terns and conditions; and

6. Wiether the perpetrator of donestic
vi ol ence has commtted any further acts of donestic violence.

(iv) The court shall make witten findings to
docunent how and why the presunption was or was not rebutted.

(b) (i) If custody is awarded to a suitable third
person, it shall not be until the natural grandparents of the
child have been excluded and such person shall not allow access to
a violent parent except as ordered by the court.

(iti) If the court finds that both parents have a

hi story of perpetrating famly violence, but the court finds that
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parental custody would be in the best interest of the child,
custody may be awarded solely to the parent less likely to
continue to perpetrate famly violence. |In such a case, the court
may mandate conpletion of a treatnent program by the custodi al
parent .

(c) If the court finds that the allegations of donestic
vi ol ence are conpl etely unfounded, the chancery court shall order
the alleging party to pay all court costs and reasonabl e
attorney's fees incurred by the defending party in responding to
such al |l egati ons.

(d) (i) A court may award visitation by a parent who
commtted donestic or famly violence only if the court finds that
adequate provision for the safety of the child and the parent who
is avictimof donestic or famly viol ence can be made.

(i) Inavisitation order, a court may take any
of the follow ng actions:

1. Oder an exchange of the child to occur in
a protected setting;

2. Oder visitation supervised in a nanner to
be determ ned by the court;

3. Oder the perpetrator of domestic or
famly violence to attend and conplete to the satisfaction of the
court a programof intervention for perpetrators or other
desi gnat ed counseling as a condition of visitation;

4. Order the perpetrator of donestic or
famly violence to abstain from possession or consunption of
al cohol or controlled substances during the visitation and for
twenty-four (24) hours preceding the visitation;

5. Order the perpetrator of domestic or
famly violence to pay a fee to defray the cost of supervised
visitation;

6. Prohibit overnight visitation;
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7. Require a bond fromthe perpetrator of
donmestic or famly violence for the return and safety of the
child; or

8. I npose any other condition that is deened
necessary to provide for the safety of the child, the victim of
famly or donmestic violence, or other famly or househol d nmenber.

(ti1) Wether or not visitation is allowed, the
court may order the address of the child or the victimof famly
or donestic violence to be kept confidential.

(e) The court may refer but shall not order an adult
who is a victimof famly or donestic violence to attend
counseling relating to the victims status or behavior as a
victim individually or with the perpetrator of donestic or famly
vi ol ence, as a condition of receiving custody of a child or as a
condition of visitation.

(f) If acourt allows a famly or household nenber to
supervise visitation, the court shall establish conditions to be
foll owed during visitation.

(10) If custody is not to be awarded to either of the

parents, priority shall be given to the grandparents of the child.

SECTION 2. Section 93-13-1, M ssissippi Code of 1972, is
amended as foll ows:

93-13-1. The father and nother are the joint natural
guardi ans of their mnor children and are equally charged with
their care, nurture, welfare and education, and the care and
managenent of their estates. The father and nother shall have
equal powers and rights, and neither parent has any right
paranmount to the right of the other concerning the custody of the
m nor or the control of the services or the earnings of such
m nor, or any other matter affecting the mnor. |[|f either father
or nother die or be incapable of acting, the guardianship devol ves
upon the surviving parent. Neither parent shall forcibly take a

child fromthe guardi anship of the parent legally entitled to its
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custody. But if any father or nother be unsuitable to discharge
the duties of guardi anship, then the court, or chancellor in
vacation, may appoint sone suitable person, or having appointed
the father or nother, may renove himor her if it appear that such
person is unsuitable, and appoint a suitable person. Priority

shall be given to the grandparents of a child in determ ning the

guardi anship if neither parent is |iving or capable of acting as

guar di an

SECTION 3. Section 93-13-13, M ssissippi Code of 1972, is
amended as foll ows:

93-13-13. Wen a testanentary guardi an has not been
appoi nted by the parent, or if appointed, has not qualified, the
chancery court of the county of the residence of a ward who has an
estate, real or personal, shall appoint a general guardian of his
estate for himor may appoint a general guardian of his person and

estate for him Priority shall be given to the grandparents in

such appointnent. |If a ward has no estate the chancery court of

the county of the residence of such ward nay appoi nt a general
guardi an of his person only for him giving preference in al

cases to the natural guardian, or next of kin, if any apply,

unl ess the applicant be manifestly unsuitable for the discharge of
the duties. The court nay allow a mnor who i s over the age of
fourteen (14) years and under no legal disability except mnority
to sel ect a general guardian, by petition to the court, signed and
acknowl edged before the clerk or a justice of the peace, and duly
filed, but if the general guardian so selected by the m nor be
guardi an of the person and estate of the mnor or the person only
of the mnor then such general guardian so selected by said m nor
shall be a suitable and qualified person who is a resident of this
state and the county in which the guardi anship proceedings are
pending. |If the said mnor desires to so select a person as
general guardian of his person and estate or of his person only

who is a resident of this state but who is not a resident of the
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county in which the guardi anshi p proceedi ngs are pendi ng he may do
so but thereupon such guardi anshi p proceedi ngs or cause shall be
transferred to the county of the residence of such general
guardi an so sel ected and t hereupon the m nor shall be and becone a
| egal resident of the county of the residence of such general
guardi an so selected. The said mnor may select in the above
manner a general guardian of his estate only which may be a
corporation but such corporation shall be duly qualified to do
business in this state and otherwi se suitable. |If said m nor
sel ect a person other than the natural guardian to be either the
general guardian of his estate or general guardian of his person
and estate or general guardian of his person only the court shall,
not wi t hst andi ng, have power to appoint the natural guardian, if
deened suitable. And if any such m nor over the age of fourteen
(14) years fails to appear and sel ect a general guardian of his
estate only or of his estate and person or of his person only when
summoned, or if the general guardian chosen fails to qualify, and
no ot her be chosen in his stead, the court shall appoint a general
guardian to the mnor as if he were under fourteen (14) years.
When any ward, who is not a resident of the state, owns property,
real or personal, in this state, the chancery court of the county
in which the property may be, may appoint a general guardian for
such ward who shall be the general guardian of his estate only.
If the ward be a m nor over fourteen (14) years of age and under
no legal disability except mnority, the selection of guardian may
be made before a clerk of a court of record of the state or county
of his residence, and a certificate of such clerk, under his seal
of office, shall be received as evidence of the selection.

SECTION 4. Section 93-17-3, M ssissippi Code of 1972, is
amended as foll ows:

93-17-3. (1) Any person nmay be adopted in accordance with
the provisions of this chapter in termtine or in vacation by an

unmarried adult or by a married person whose spouse joins in the
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petition, provided that the petitioner or petitioners have resided
inthis state for ninety (90) days preceding the filing of the
petition. However, if the petitioner or petitioners, or one (1)
of them are related to the child within the third degree
according to civil law, or if the adoption is presented to the
court by an adoption agency licensed by the State of M ssissippi,

the residence restriction shall not apply. G andparents shall be

given priority in adoptions. The adoption shall be by sworn

petition filed in the chancery court of the county in which the
adopting petitioner or petitioners reside or in which the child to
be adopted resides or was born, or was found when it was abandoned
or deserted, or in which the hone is |ocated to which the child
has been surrendered by a person authorized to so do. The
petition shall be acconpanied by a doctor's or nurse
practitioner's certificate show ng the physical and nental
condition of the child to be adopted and a sworn statenent of al
property, if any, owned by the child. If the doctor's or nurse
practitioner's certificate indicates any abnornmal nental or
physi cal condition or defect, the condition or defect shall not in
the discretion of the chancellor bar the adoption of the child if
the adopting parent or parents file an affidavit stating full and
conpl ete know edge of the condition or defect and stating a desire
to adopt the child, notw thstanding the condition or defect. The
court shall have the power to change the nanme of the child as a
part of the adoption proceedings. The word "child" herein shal
be construed to refer to the person to be adopted, though an
adul t.

(2) Adoption by couples of the sane gender is prohibited.

SECTION 5. Section 93-16-3, M ssissippi Code of 1972, is
brought forward as foll ows:

93-16-3. (1) \Wienever a court of this state enters a decree
or order awardi ng custody of a mnor child to one (1) of the

parents of the child or termnating the parental rights of one (1)
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of the parents of a mnor child, or whenever one (1) of the
parents of a mnor child dies, either parent of the child's
parents who was not awarded custody or whose parental rights have
been term nated or who has died may petition the court in which

t he decree or order was rendered or, in the case of the death of a
parent, petition the chancery court in the county in which the
child resides, and seek visitation rights wth such child.

(2) Any grandparent who is not authorized to petition for
visitation rights pursuant to subsection (1) of this section may
petition the chancery court and seek visitation rights with his or
her grandchild, and the court may grant visitation rights to the
grandparent, provided the court finds:

(a) That the grandparent of the child had established a
viable relationship wwth the child and the parent or custodi an of
the child unreasonably denied the grandparent visitation rights
with the child; and

(b) That visitation rights of the grandparent with the
child would be in the best interests of the child.

(3) For purposes of subsection (3) of this section, the term
"viable rel ati onship” nmeans a relationship in which the
grandparents or either of them have voluntarily and in good faith
supported the child financially in whole or in part for a period
of not less than six (6) nonths before filing any petition for
visitation rights with the child or the grandparents have had
frequent visitation including occasional overnight visitation with
said child for a period of not |ess than one (1) year.

(4) Any petition for visitation rights under subsection (2)
of this section shall be filed in the county where an order of
custody as to such child has previously been entered. If no such
custody order has been entered, then the grandparents' petition
shall be filed in the county where the child resides or may be
found. The court shall on notion of the parent or parents direct

the grandparents to pay reasonable attorney's fees to the parent
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or parents in advance and prior to any hearing, except in cases in
whi ch the court finds that no financial hardship will be inposed
upon the parents. The court may al so direct the grandparents to
pay reasonable attorney's fees to the parent or parents of the
child and court costs regardl ess of the outcone of the petition.

SECTION 6. This act shall take effect and be in force from
and after July 1, 2006.
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