M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2006

By: Representative Denny To: Public Health and Hunman
Servi ces

HOUSE BI LL NO. 71

1 AN ACT TO AMEND SECTI ON 41-37-5, M SSI SSI PPl COCDE OF 1972, TO
2 PROVI DE THAT ONLY PHYSI Cl ANS WHO ARE CERTI FI ED PATHOLOQE STS MAY

3 PERFORM AUTOPSI ES; TO AMEND SECTI ON 41-61-65, M SSI SSI PPI CODE OF
4 1972, TO PROVI DE THAT THE STATE MEDI CAL EXAM NER MAY PERFORM

5 AUTOPSIES IF HE IS A PATHOLOGQ ST; TO AMEND SECTI ONS 41-37-7,

6 41-37-9, 41-37-11, 41-37-13, 41-37-15, 41-37-21, 41-37-23 AND

7 41-37-25, M SSISSIPPI CODE OF 1972, TO CONFORM TO THE PRECEDI NG

8 PROVISIONS; AND FOR RELATED PURPOSES.

9 BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
10 SECTION 1. Section 41-37-5, M ssissippi Code of 1972, is

11 anended as foll ows:

12 41-37-5. Only a physician duly licensed by the * * * State
13 Board of Medical Licensure who is a certified pathol ogi st may

14 perform an autopsy.

15 SECTION 2. Section 41-61-65, M ssissippi Code of 1972, is
16 anended as foll ows:

17 41-61-65. (1) If, in the opinion of the nedical exam ner

18 investigating the case, it is advisable and in the public interest
19 that an autopsy or other study be nade for the purpose of

20 determning the primary and/or contributing cause of death, an

21 autopsy or other study shall be nade by the State Medica

22 Examner, if he is a pathologist, or by a conpetent pathol ogi st

23 designated by the State Medical Exam ner. The State Medica

24 Exam ner or designated pathologist may retain any tissues as

25 needed for further postnortem studies or docunentation. Wen the
26 nedi cal exam ner has received notification under Section

27 41-39-15(6) that the deceased is nedically suitable to be an organ
28 and/or tissue donor, the State Medical Exam ner or designated

29 pathol ogist may retain any biopsy or nedically approved sanpl e of
30 the organ and/or tissue in accordance with the provisions of
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Section 41-39-15(6). A conplete autopsy report of findings and
interpretations, prepared on fornms designated for this purpose,
shall be submtted pronptly to the State Medical Exam ner. Copies
of the report shall be furnished to the authorizing nedical

exam ner, district attorney and court clerk. A copy of the report
shall be furnished to one (1) adult nenber of the imrediate famly
of the deceased or the |egal representative or |egal guardi an of
menbers of the imrediate famly of the deceased upon request. In
determ ning the need for an autopsy, the nedical exam ner may
consider the request fromthe district attorney or county
prosecuting attorney, |aw enforcenent or other public officials or
private persons. However, if the death occurred in the manner
specified in subsection (2)(j) of Section 41-61-59, an autopsy

shall be perfornmed by the State Medical Examiner, if he is a

pat hol ogi st, or by his designated pathol ogist, and the report of

findings shall be forwarded pronptly to the State Medi cal
Exam ner, investigating nedical exam ner, the State Departnent of
Health, the infant's attendi ng physician and the |ocal sudden
i nfant death syndrone coordi nator.
(2) Any nedical examner * * * perform ng authorized

i nvestigations and any pat hol ogi st perform ng aut hori zed autopsi es

as provided in Sections 41-61-51 through 41-61-79, who in good
faith conplies with the provisions of Sections 41-61-51 through
41-61-79 in the determnation of the cause and/or manner of death
for the purpose of certification of that death, shall not be
| i abl e for danmages on account thereof, and shall be inmune from
any civil liability that m ght otherw se be incurred or inposed.
(3) Famly nmenbers or others who disagree with the nedica
exam ner's determnation shall be able to petition and present
witten argunent to the State Medi cal Exam ner for further review
If the petitioner still disagrees, he may petition the circuit
court, which may, in its discretion, hold a formal hearing. In

all those proceedings, the State Medical Exam ner and the county
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medi cal exam ner or county nedi cal exam ner investigator who
certified the information shall be made defendants. All costs of
the petitioning and hearing shall be borne by the petitioner.

SECTION 3. Section 41-37-7, M ssissippi Code of 1972, is
amended as foll ows:

41-37-7. A pathol ogi st authorized to perform an autopsy as

provided in this chapter, * * * who in good faith conplies with
the provisions of this chapter in the perfornmance of an autopsy,
shall not be |liable for danages on account thereof.

SECTION 4. Section 41-37-9, M ssissippi Code of 1972, is
amended as foll ows:

41-37-9. A circuit judge, chancellor or county judge of the
county or district where a person died or where the body of the
deceased person nay be or where the nortal stroke or other cause
of death occurred, may, in his discretion, either in terntime or
in vacation, order an autopsy to be performed upon the body of the
deceased person (1) upon the petition of a county prosecuting
attorney of the county where the person died, or where the body of
the deceased person nmay be at the tine or where the nortal stroke
or other cause of death occurred, or (2) upon petition of the
district attorney of the district where the person died, or where
the body of the deceased person may be at the tinme or where the
nmortal stroke or other cause of death occurred. |[If the petition
is filed by the county prosecuting attorney or district attorney,
it shall contain allegations that the petitioner believes, has
reason to believe, or suspects that the deceased person cane to
his death by sone crim nal neans or agency, or that the cause of
justice would be pronoted by having an autopsy perfornmed upon the
body of the deceased person. The petition shall be sworn to and
shall be filed in the court of the judge or chancell or who makes
the order, and shall be docketed by the clerk as are other cases
or suits. |f the body of the deceased person has al ready been

interred, the petition shall so state, and if an autopsy is
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ordered, the order shall order the disinternment of the body for
the autopsy and shall order any |lawful officer of the county where
the body may be buried to enploy suitable help to disinter the
body and to keep it in a suitable place until the autopsy has been
perfornmed. |f there has been no internent of the body of the
deceased person, a copy of the order ordering an autopsy upon the
deceased shall be served by the sheriff of the county, or any

ot her person authorized to serve process, upon any person who nay
be found in charge of any funeral home where the body may be, and
the funeral honme shall hold the body for autopsy. |If the body of
the deceased person is not found in any funeral hone, the sheriff
of the county where it may be found shall take the body and keep
it in a suitable place until the autopsy has been performed. |If
an autopsy is ordered as provided in this section, the petitioner

shall imedi ately secure the services of a qualified pathol ogi st

to performthe autopsy.
SECTION 5. Section 41-37-11, M ssissippi Code of 1972, is
anended as foll ows:

41-37-11. The pathol ogi st perform ng the autopsy in crimnal

i nvestigations may obtain the services of a chem st conpetent to

make a chem cal analysis, or those services nmay be ordered by the

judge or chancellor in ternminme or in vacation. The records of
the chem cal analysis shall be nade a part of the autopsy report.
SECTI ON 6. Section 41-37-13, M ssissippi Code of 1972, is
amended as foll ows:
41-37-13. In all cases where an autopsy is perforned as

provided in Section 41-37-9, the pathol ogi st maki ng the autopsy

shall file a report, in duplicate, of the autopsy with the circuit
clerk of the county where the death is being investigated. The
circuit clerk shall keep and preserve the report and nake it
available to the district attorney, county prosecuting attorney,

grand jury, coroner, and to the accused.
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SECTION 7. Section 41-37-15, M ssissippi Code of 1972, is
anended as foll ows:

41-37-15. The pathol ogi st perform ng the autopsy shall be

paid a fee not exceeding the sumof Four Hundred Dol |l ars

($400. 00), which sumshall be paid out of the treasury of the

county in the interest of which the autopsy was ordered, upon the
al | onance and warrant of the board of supervisors of the
county. * * *

A chem st whose services are used under Section 41-37-11 nmay

be paid a fee not to exceed Sixty Dollars ($60.00) for that
chem cal analysis. The fee of the chem st for that analysis shal

be paid in Iike manner as that of the autopsy pathol ogi st.

SECTI ON 8. Section 41-37-21, M ssissippi Code of 1972, is
anended as foll ows:

41-37-21. The pathol ogi st perform ng the autopsy or the

chem st performng the analysis in crimnal investigations may be
subpoenaed as a witness in any such crimnal case. |f subpoenaed
as a prosecution witness, he shall be paid a fee of Fifty Dollars
($50.00) per day as an expert witness for each day while in
attendance at the trial, and in addition thereto he shall be paid
Seven Cents (7¢) per mle for travel fromhis honme to the | ocation

of the trial and return. The fees * * * provided for in this

section shall be paid to prosecution wtnesses as otherw se

provided for by |aw for the paynent of * * * witness fees. |If

subpoenaed as a witness by the defense, the pathol ogi st or chem st

may collect a fee fromthe defendant not to exceed that prescribed

in this section for prosecution w tnesses.

SECTION 9. Section 41-37-23, Mssissippi Code of 1972, is
amended as foll ows:

41-37-23. The executive officer of the * * * State Board of
Heal th or a county health officer may petition in |ike manner, as
is provided in Section 41-37-9, a circuit judge, chancellor, or

county judge in any county in which a person dies or where the

H B No. 71 *HR40/R212*
06/ HRA0/ R212
PAGE 5 (RF\ED)



162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193

body of the deceased person nmay be, and the circuit judge,
chancel l or, or county judge nmay order an autopsy to be perforned
upon the body of the deceased person in the interest of public
health and welfare in cases where the cause of death is not known
and cannot be determ ned with reasonable certainty wthout an
autopsy and when it woul d appear to the judge or chancellor by the
petition and evidence in support thereof that death may have been
due to comruni cabl e di sease or contagi ous di sease or to poison,
forei gn substance, radiation or for any other reason exact

know edge as to which would be of benefit to the public health and
wel fare. |In those cases, the same fees as specified in crimnal

investigations to the autopsy pathol ogi st and chem st shall be

all oned by the board of supervisors out of the general fund of the
county in which the petition is filed, except that no fee shall be

al l oned and paid to any pathol ogi st or chem st who is a regul ar

sal aried enpl oyee of the state or county. A copy of the report of

t he autopsy pat hol ogi st and chem st in those cases shall be filed

with the clerk of the court in which the order was entered, wth
the county health officer of the county and with the executive
officer of the State Board of Heal th.

SECTI ON 10. Section 41-37-25, M ssissippi Code of 1972, is
amended as foll ows:

41-37-25. An autopsy may be perforned w thout court order by

a qualified pathol ogi st when authorized by (a) the decedent,

during his lifetinme, or (b) any of the foll ow ng persons who * * *
have assuned custody of the body for the purpose of burial: a
surviving spouse, either parent or any person in |oco parentis, a
descendant over the age of eighteen (18) years, a guardian, or the
next of kin. [In the absence of any of the foregoing persons, any
friend of the deceased who has assuned responsibility for burial,
or any other person charged by law with responsibility for burial,

may give that consent. |If tw (2) or nore persons have assuned
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custody of the body of an adult for purposes of burial, the
consent of one (1) of those persons shall be deened sufficient.

In the case of a m nor, however, the consent of either parent
shal | be deened sufficient, unless the other parent gives witten

notice to the pathologist who is to performthe autopsy of the

parent's objection thereto before the commencenent of the autopsy.
I'f neither parent has |egal custody of the m nor, the guardian
shall have the right to authorize an autopsy. The fees provided
in this chapter for autopsies in crimnal investigations shall not
be applicable to this section.

No autopsy shall be held under this section over the
obj ection of the surviving spouse, or if there is no surviving
spouse, or any surviving parent, or if there is neither a
surviving spouse nor parent, then of any surviving child.

SECTION 11. This act shall take effect and be in force from

and after July 1, 2006.
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