M SSI SSI PPl LEQ SLATURE FI FTH EXTRAORDI NARY SESSI ON 2005

By:

OCO~NOUITRAWNE

Represent ati ves Brown, Watson To: Judiciary A

HOUSE BI LL NO. 21

AN ACT TO CREATE NEW SECTI ON 25-43-1, M SSI SSI PPl CODE OF
1972, TO ENACT A SHORT TI TLE FOR THE M SSI SSI PPl ADM NI STRATI VE
PROCEDURES LAW TO CREATE NEW SECTI ON 25-43-3, M SSI SSI PPI CODE OF
1972, TO ENACT DEFI NI TIONS; TO CREATE NEW SECTI ON 25-43-5,

M SSI SSI PPI CODE OF 1972, TO PROVI DE FOR AGENCY ADCPTI ON OF RULES
AND FOR PUBLI C | NSPECTI ON OF AGENCY RULES, ORDERS AND DECI Sl ONS;
TO CREATE NEW SECTI ON 25-43-6, M SSI SSI PPI CODE OF 1972, TO
REQUI RE AN ECONOM C | MPACT STATEMENT; TO CREATE NEW SECTI ON
25-43-7, M SSI SSI PPl CODE OF 1972, TO REQUI RE NOTI CE OF PROPOSED
AGENCY ADOPTI ON, AMENDMENT OR REPEAL OF RULES AND PROVI DE FOR
EMERGENCY RULES; TO CREATE NEW SECTI ON 25-43-9, M SSI SSI PPl CODE
OF 1972, TO REQUI RE FI LI NG OF AGENCY RULES W TH THE SECRETARY OF
STATE AND TO PROVI DE FOR THE EFFECTI VE DATE OF RULES; TO CREATE
NEW SECTI ON 25-43-11, M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR
COVPI LATI ON AND | NDEXI NG OF RULES; TO CREATE NEW SECTI ON 25-43-13,
M SSI SSI PPl CODE OF 1972, TO REQUI RE NOTI CE FOR THE | NTENDED
REVOCATI ON, SUSPENSI ON, ANNULMENT, W THDRAWAL OR EMERGENCY
SUSPENSI ON OF A LI CENSE; TO CREATE NEW SECTI ON 25-43- 15,

M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR THE EVENT OF CONFLI CT OF
LAWS; TO CREATE NEW SECTI ON 25-43-17, M SSI SSI PPI CODE OF 1972, TO
REQUI RE HEARI NG FOR OPPONENTS OF RULES; TO AVEND SECTI ON 28 OF
CHAPTER 304, LAWS OF 2003, AND SECTI ONS 25-43-1.101, 25-43-3.111,
25-43-3. 112 AND 25-43-3. 113, M SSI SSI PPl CODE OF 1972, TO DELAY
THE EFFECTI VE DATE OF THE ADM NI STRATI VE PROCEDURES ACT; TO
PROVI DE A SAVI NGS CLAUSE FOR MATTERS OCCURRI NG, ACCRUI NG OR
PENDI NG | N THE | NTERI M BETWEEN JULY 1, 2005, AND THE PASSACE OF
TH' S ACT; AND FOR RELATED PURPGCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The followi ng shall be codified as Section
25-43-1, M ssissippi Code of 1972:

25-43-1. This chapter shall be known and nay be cited as the
"M ssi ssippi Admi nistrative Procedures Law. "

SECTION 2. The followi ng shall be codified as Section
25-43-3, M ssissippi Code of 1972:

25-43-3. As used in this chapter:

(a) "Agency" neans each state board, conm ssion,

departnment or officer, other than the Legi sl ature, the Governor
and the courts, authorized by law to nmake rules or to determ ne

cont est ed cases.
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(b) "Contested case" neans a proceedi ng including, but
not restricted to, rate-making, price-fixing and licensing in
which the legal rights, duties or privileges of a party are
required by law to be determ ned by an agency after an opportunity
for a hearing, other than disciplinary proceedi ngs or agency
action involving only enpl oyees of an agency.

(c) "Econom c inpact statenent” nmeans the statenent
requi red pursuant to Section 25-43-6 and which estimates the costs
of inplenentation and enforcenent of a rule.

(d) "License" includes the whole or part of any agency
permt, certificate, approval, registration, charter or simlar
formof perm ssion required by law, but it does not include a
| icense required solely for revenue purposes, and does not i nclude
any order, permt or license issued, granted, revoked, suspended,
annul l ed or withdrawn by any state agency in conpliance with
statutory procedures or in conpliance with published rules and
regul ati ons adopted by such agency under statutory authority.

(e) "Licensing" includes the agency process respecting
the grant, denial, renewal, revocation, suspension, annul nent,
wi t hdrawal or anmendnment of a |icense.

(f) "Person" nmeans any individual, partnershinp,
corporation, association, governnental subdivision or public or
private organi zati on of any character other than an agency.

(g) "Rule" nmeans each agency statenent of general
applicability that inplenents, interprets or prescribes | aw or
policy or describes the organi zation, procedure or practice
requi renents of any agency. The termincludes the anendnent or
repeal of a prior rule but does not include (i) statenments
concerning only the internal managenent of an agency and not
affecting private rights or procedures available to the public; or
(11) declaratory rulings issued pursuant to Section 25-43-17; or

(ii1) intra-agency nenoranda.
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SECTION 3. The follow ng shall be codified as Section
25-43-5, M ssissippi Code of 1972:

25-43-5. (1) In addition to other rul emaking authority and
requi renents inposed by | aw, each agency shall:

(a) Adopt as a rule a description of its organization,
stating the general course and nmethod of its operations and the
net hods whereby the public nay obtain information or make
subm ssions or requests.

(b) Adopt rules of practice setting forth the nature
and requirenments of all formal and informal procedures avail abl e,
including all requirenents respecting the filing of applications
for any license and the |icensing procedure enployed by the agency
and the net hod whereby persons desiring notice of pending
applications nmay obtain such notice and request an opportunity to
be heard.

(c) Allow public inspection of all rules and other
witten statenents of policy or interpretations fornulated,
adopted or used by the agency in the discharge of its functions.

(d) Allow public inspection of all final orders,
deci si ons and opi ni ons.

(2) No agency rule, order or decision is valid or effective
agai nst any person or party, nor may it be invoked by the agency
for any purpose, until it has been made avail able for public
i nspection as herein required. This provision is not applicable
in favor of any person or party who has actual know edge thereof.

SECTION 4. The follow ng shall be codified as Section
25-43-6, M ssissippi Code of 1972:

25-43-6. (1) Prior to giving the notice required in Section
25-43-7, each agency proposing the adoption of a rule or
significant anmendnent of an existing rule inposing a duty,
responsibility or requirenent on any person shall consider the
econom c inpact the rule will have on the citizens of our state

and the benefits the rule will cause to accrue to those citizens.
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105 For purposes of this section, a "significant amendnent” neans any
106 anendnent to a rule for which the total aggregate cost to al

107 persons required to conply with that rule exceeds One Hundred

108 Thousand Dol Il ars ($100, 000. 00) .

109 (2) Each agency shall prepare a witten report providing an
110 econom c inpact statenment for the adoption of a rule or

111 significant anendnment to an existing rule inposing a duty,

112 responsibility or requirenent on any person, except as provided in

113 subsection (4) of this section. The econom c inpact statenent

114 shall include the foll ow ng:

115 (a) A description of the need for and the benefits
116 which will likely accrue as the result of the proposed action;
117 (b) An estimate of the cost to the agency, and to any

118 other state or local governnent entities, of inplenmenting and

119 enforcing the proposed action, including the estimted anmount of
120 paperwork, and any anticipated effect on state or |ocal revenues;
121 (c) An estimate of the cost or econom c benefit to al
122 persons directly affected by the proposed action;

123 (d) An analysis of the inpact of the rule on snal

124  Dbusi ness;

125 (e) A conparison of the costs and benefits of the

126 proposed rule to the probable costs and benefits of not adopting
127 the proposed rule or significantly anmending an existing rule;

128 (f) A determ nation of whether |ess costly nethods or
129 less intrusive nethods exist for achieving the purpose of the

130 proposed rul e where reasonabl e alternative nmethods exi st which are
131 not precluded by | aw,

132 (g) A description of reasonable alternative nethods,
133 where applicable, for achieving the purpose of the proposed action
134 which were considered by the agency and a statenent of reasons for
135 rejecting those alternatives in favor of the proposed rule; and
136 (h) A detailed statenent of the data and net hodol ogy

137 used in naking estimates required by this subsection.
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(3) No rule or regulation shall be declared invalid based on
a challenge to the economc inpact statement for the rule unless
the issue is raised in admnistrative proceedi ngs before the
agency. No person shall have standing to challenge a rule, based
upon the econom c inpact statenment or |ack thereof, unless that
person provided the agency with information sufficient to nake the
agency aware of specific concerns regarding the statenent in a
public neeting or hearing held by the agency or in witten
comments regarding the rule. The grounds for invalidation of an
agency action, based upon the econom c inpact statenent, are
limted to the agency's failure to adhere to the procedure for
preparation of the econom c inpact statenent as provided in this
section, or the agency's failure to consider information submtted
to the agency regardi ng specific concerns about the statenent, if
that failure substantially inpairs the fairness of the rul emaking
pr oceedi ng.

(4) This section does not apply to the adoption or
significant anmendnent of:

(a) Any rule which is required by the federal
governnment pursuant to a state/federal program del egation
agreenment or contract;

(b) Any rule which is expressly required by state | aw,

(c) An energency rule adopted pursuant to Section
25-43-7(2); and

(d) Any rule for which the notice required in Section
25-43-7 has been given prior to the effective date of this act.

SECTION 5. The follow ng shall be codified as Section
25-43-7, M ssissippi Code of 1972:

25-43-7. (1) Prior to the adoption, anmendnent or repeal of
any rule, the agency shall give at least thirty (30) days' notice
of its intended action. The notice shall include a statenent of
either the terns or substance of the intended action or a

description of the subjects and issues involved, and the manner in
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whi ch interested persons nmay present their views thereon. The
notice shall be filed with the Ofice of the Secretary of State
and nmail ed by the agency to all persons who have nmade tinely
request of the agency for advance notice of its rul emaking
proceedi ngs. The Secretary of State shall furnish copies at the
request of any person and shall be rei nbursed by the requesting
person for the expense of providing such service.

(2) If an agency finds that an imm nent peril to the public
heal th, safety or welfare requires adoption of a rule upon fewer
than thirty (30) days' notice and states in witing its reasons
for that finding, it may proceed w thout prior notice of hearing
or upon any abbreviated notice and hearing that it finds
practicable to adopt an energency rule. The rule may be effective
for a period of not |onger than one hundred twenty (120) days,
renewabl e once for a period not exceeding ninety (90) days, but
t he adoption of an identical rule under subsection (1) of this
section is not precluded.

(3) No rule hereafter adopted is valid unless adopted in
substantial conpliance with this section. A proceeding to contest
any rule on the ground of nonconpliance with the procedural
requi renents of this section nust be commenced within one (1) year
fromthe effective date of the rule.

SECTION 6. The follow ng shall be codified as Section
25-43-9, M ssissippi Code of 1972:

25-43-9. (1) Each agency shall file in the Ofice of the
Secretary of State a certified copy of each rule adopted by it,
including all rules existing on January 1, 1977. The Secretary of
State shall keep a permanent register of the rules open to public
i nspecti on.

(2) Each rule hereafter adopted is effective thirty (30)
days after filing, except that:

(a) If alater date is required by statute or specified

in the rule, the later date is the effective date.

H B No. 21 *HRO3/R74*
055E/ HRO3/ R74
PAGE 6 (CIR\LH)



204 (b) Subject to applicable constitutional or statutory
205 provisions, an energency rul e becones effective i mediately upon
206 filing with the Secretary of State, or at a stated date |ess than
207 thirty (30) days thereafter if the agency finds that this

208 effective date is necessary because of immnent peril to the

209 public health, safety or welfare. The agency's finding and a
210 brief statement of the reasons therefor shall be filed with the
211 rule. The agency shall take appropriate neasures to nmake

212 energency rules known to the persons who may be affected by them
213 SECTION 7. The follow ng shall be codified as Section

214  25-43-11, M ssissippi Code of 1972:

215 25-43-11. (1) The agency shall conpile and index al

216 effective rules adopted and shall furnish the Secretary of State
217 wth a copy of such rules and index. Conpilations shall be

218 supplenented or revised as often as necessary and at |east once
219 every two (2) years.

220 (2) Copies of bulletins and conpil ations shall be nade

221 available by the Secretary of State upon request to agencies and
222 officials of this state at no cost to the agencies and officials.
223 Other persons may receive copies by requesting them and

224 reinbursing the Secretary of State for publication and mailing
225 cost.

226 SECTION 8. The follow ng shall be codified as Section

227 25-43-13, M ssissippi Code of 1972:

228 25-43-13. No revocation, suspension, annul nent or w thdrawal
229 of any license is |lawful unless prior to the institution of agency
230 proceedings the agency gives notice by mail to the |icensee of
231 facts or conduct which warrant the intended action and the

232 licensee is given an opportunity to show conpliance with al

233 lawful requirenents for the retention of the license. |If the
234 agency finds that public health, safety or welfare inperatively
235 requires energency action and incorporates a finding to that

236 effect inits order, sumary suspension of a |icense may be
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ordered pendi ng proceedi ngs for revocation or other action. These
proceedi ngs shall be pronptly instituted and determ ned.

SECTION 9. The follow ng shall be codified as Section
25-43-15, M ssissippi Code of 1972:

25-43-15. Specific statutory provisions governing agency
procedures in contested cases which are in direct conflict with
any of the provisions of this chapter shall continue to be applied
to all proceedings of any such agency to the extent of such
conflict only.

SECTION 10. The followi ng shall be codified as Section
25-43-17, M ssissippi Code of 1972:

25-43-17. Each agency shall adopt procedures to assure that
persons who give tinely notice of their desire to contest the
maki ng of any rule shall have an opportunity to present their
views and have the opportunity for review of adverse rulings.

SECTION 11. Section 28 of Chapter 304, Laws of 2003, is
amended to read as foll ows:

Section 28. Section 27 of this act shall take effect and be
in force fromand after its passage. The remai nder of this act
shall take effect and be in force fromand after July 1, 2007.

SECTI ON 12. Section 25-43-1.101, M ssissippi Code of 1972,
is amended as foll ows:

25-43-1.101. (1) This chapter may be cited as the
"M ssissippi Adm nistrative Procedures Law. "

(2) This chapter is intended to provide a m ni num procedur al
code for the operation of all state agencies when they take action
affecting the rights and duties of the public. Nothing in this
chapter shall be construed as invalidating any rule or regulation
adopt ed before July 1, 2007, if such rule or regulation was
properly adopted in accordance with the law as it existed at the
time of adoption. Nothing in this chapter is neant to di scourage
agenci es from adopting procedures providing greater protections to

the public or conferring additional rights upon the public; and
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save for express provisions of this chapter to the contrary,
nothing in this chapter is neant to abrogate in whole or in part
any statute prescribing procedural duties for an agency which are
greater than or in addition to those provided here. This chapter
is neant to apply to all rulemaking that is not specifically
excluded fromthis chapter or sone portion thereof by its express
terms or by the express terns of another chapter.

The purposes of the M ssissippi Adm nistrative Procedures Law
are: to provide legislative oversight of powers and duties
del egated to adm ni strative agencies; to increase public
accountability of adm nistrative agencies; to sinplify governnent
by assuring a uniform m ni mum procedure to which all agencies wll
be held in the conduct of their nost inportant functions; to
i ncrease public access to governnental information; and to
i ncrease public participation in the fornulation of adm nistrative
rules. In acconplishing its objectives, the intention of this
chapter is to strike a fair bal ance between these purposes and the
need for efficient, econom cal and effective governnent
adm nistration. This chapter is not neant to alter the
substantive rights of any person or agency. |Its inpact is limted
to procedural rights with the expectation that better substantive
results will be achieved in the everyday conduct of state
government by inproving the process by which those results are
attai ned.

(3) Fromand after July 1, 2007, any reference to the
M ssi ssi ppi Adm nistrative Procedure Act, the M ssissipp
Adm ni strative Procedures Act, the M ssissippi Admnistrative
Procedure Law, or the M ssissippi Administrative Procedures Law,
bei ng Section 25-43-1 et seq., Mssissippi Code of 1972, shall be
deened to nean and refer to this chapter.

SECTI ON 13. Section 25-43-3.111, M ssissippi Code of 1972,

is anended as foll ows:
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25-43-3.111. (1) A rule adopted after July 1, 2007, is
invalid unless adopted in substantial conpliance with the
provi sions of Sections 25-43-3.102 through 25-43-3.110.
| nadvertent failure to nmail a notice of proposed rule adoption to
any person as required by Section 25-43-3.103(2) does not
inval idate a rule.

(2) An action to contest the validity of a rule on the
grounds of its nonconpliance with any provision of Sections
25-43-3.102 through 25-43-3.110 nust be commenced within one (1)
year after the effective date of the rule.

SECTI ON 14. Section 25-43-3.112, M ssissippi Code of 1972,
is amended as foll ows:

25-43-3.112. An agency shall file in the Ofice of the
Secretary of State each rule it adopts and all rules existing on
July 1, 2007, that have not previously been filed. The filing
must be done as soon after adoption of the rule as is practicable.
At the tinme of filing, each rule adopted after July 1, 2007, nust
have included in or attached to it the material set out in Section
25-43-3.109. The Secretary of State shall affix to each rule and
statenment a certification of the date of filing and keep a
per manent regi ster open to public inspection of all filed rules
and attached material. 1In filing a rule, each agency shall use a
standard format prescribed by the Secretary of State.

SECTI ON 15. Section 25-43-3.113, M ssissippi Code of 1972,
is amended as foll ows:

25-43-3.113. (1) Except to the extent subsection (2) or (3)
of this section provides otherw se, each rule adopted after July
1, 2007, becones effective thirty (30) days after its proper
filing in the Ofice of the Secretary of State.

(2) (a) A rule becones effective on a date |ater than that
est abl i shed by subsection (1) of this section if a later date is

requi red by another statute or specified in the rule.
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(b) A rule may becone effective inmmediately upon its
filing or on any subsequent date earlier than that established by
subsection (1) of this section if the agency establishes such an
effective date and finds that:

(1) It is required by Constitution, statute or
court order;

(iti) The rule only confers a benefit or renoves a
restriction on the public or sone segnent thereof;

(tii) The rule only delays the effective date of
another rule that is not yet effective; or

(iv) The earlier effective date is necessary
because of immnent peril to the public health, safety or welfare.

(c) The finding and a brief statenent of the reasons
therefor required by paragraph (b) of this subsection nust be nade
a part of the rule. 1In any action contesting the effective date
of a rule nade effective under paragraph (b) of this subsection,
the burden is on the agency to justify its finding.

(d) A temporary rule may becone effective i mediately
upon its filing or on any subsequent date earlier than that
est abl i shed by subsection (1) of this section.

(e) Each agency shall make a reasonable effort to nmake
known to persons who nay be affected by it a rule nmade effective
before any date established by subsection (1) of this section.

(3) This section does not relieve an agency from conpli ance
Wi th any provision of law requiring that some or all of its rules
be approved by ot her designated officials or bodies before they
beconme effective.

SECTI ON 16. Any action taken pursuant to the M ssissipp
Adm ni strative Procedures Law on or after July 1, 2005, is hereby
ratified and confirnmed provided that the action taken was in
conpliance with the M ssissippi Adm nistrative Procedures Law

(Chapter 304, Laws of 2003), in effect at the tinme the action was
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366 taken. Al further actions and proceedi ngs under the M ssissipp
367 Administrative Procedures Law shall conformto this act.
368 SECTION 17. This act shall take effect and be in force from

369 and after its passage.
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