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Adopted

COMMITTEE AMENDMENT NO 1 PROPOSED TO

Senate Bill No. 2864

BY: Committee

Amend by striking all

in lieu thereof

SECTI ON 1.

the foll ow ng:

after the enacting clause and inserting

Section 97-5-33, M ssissippi Code of 1972, is

anended as foll ows:

97-5-33. (1) No person shall, by any neans including

conputer, cause,

solicit or knowngly permt any child

to engage

in sexually explicit conduct or in the sinulation of sexually

explicit conduct for the purpose of producing any visual depiction

of such conduct.

(2) No person shall

phot ograph, film video tape or otherw se depict or

by any neans i ncl udi ng conputer,

record a child

engaging in sexually explicit conduct or in the sinulation of

sexual Iy explici

(3) No person shall

knowi ngly send,

t conduct.

by any neans i ncl udi ng conputer,

transport, transmt, ship, mail or receive any

phot ograph, draw ng, sketch, film video tape or other

depiction of an

conduct .

(4) No person shall

actual child engaging in sexually expl

receive with intent to distribute, distribute for sale,

attenpt to sell
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film video tape or other visual depiction of an actual child
engagi ng in sexually explicit conduct.

(5 No person shall, by any neans including conputer,
possess any phot ograph, drawi ng, sketch, film video tape or other
vi sual depiction of an actual child engaging in sexually explicit
conduct .

(6) No person shall, by any neans including conputer,
knowi ngly entice, induce, persuade, seduce, solicit, advise,
coerce, or order a child to neet wwth the defendant or any ot her
person for the purpose of engaging in sexually explicit conduct.

(7) No person shall by any neans, including conputer,

know ngly entice, induce, persuade, seduce, solicit, advise,

coerce or order a child to produce any visual depiction of adult

sexual conduct or any sexually explicit conduct.

(8) The fact that an undercover operative or |aw enforcenent
officer was involved in the detection and investigation of an
of fense under this section shall not constitute a defense to a
prosecution under this section.

(9) For purposes of determining jurisdiction, the offense is
committed in this state if all or part of the conduct described in
this section occurs in the State of Mssissippi or if the
transm ssion that constitutes the offense either originates in
this state or is received in this state.

SECTION 2. Section 97-5-35, M ssissippi Code of 1972, is
amended as foll ows:

97-5-35. Any person who violates any provision of * * *
Section 97-5-33 shall be guilty of a felony and upon conviction

shall be fined not less than Fifty Thousand Dol | ars ($50, 000. 00)
nor nore than Five Hundred Thousand Dol |l ars ($500, 000. 00) and

shall be inprisoned for not less than five (5) years nor nore than
forty (40) years * * *  Any person convicted of a second or

subsequent violation of * * * Section 97-5-33 shall be fined not

05/ HR40/ SB2864A. J *HR40/SB2864A.J*
PAGE 2
(AR



62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93

| ess than One Hundred Thousand Dol |l ars ($100, 000.00) nor nore than

One MIlion Dollars ($1,000,000.00) and shall be confined in the

custody of the Departnent of Corrections for life or such | esser

termas the court may determ ne, but not |ess than twenty (20)

years * * *,
SECTION 3. Section 97-5-39, M ssissippi Code of 1972, is
anended as foll ows:

97-5-39. (1) (a) Except as otherwi se provided in this

section, any parent, guardian or other person who willfully
commts any act or omts the performance of any duty, which act or
om ssion contributes to or tends to contribute to the neglect or
del i nquency of any child or which act or omssion results in the
abuse * * * of any child, as defined in Section 43-21-105(m of
the Youth Court Law, or who knowingly aids any child in escaping
or absenting hinmself fromthe guardi anship or custody of any
person, agency or institution, or know ngly harbors or conceals,
or aids in harboring or concealing, any child who has absented

hi rsel f w thout perm ssion fromthe guardi anship or custody of any
person, agency or institution to which the child shall have been
commtted by the youth court shall be guilty of a m sdeneanor, and
upon conviction shall be punished by a fine not to exceed One
Thousand Dol | ars ($1, 000.00), or by inprisonment not to exceed one
(1) year in jail, or by both such fine and inprisonnent.

(b) If the child s deprivation of necessary food,

clothing, shelter, health care or supervision appropriate to the

child s age results in substantial harmto the child' s physical,

nental or enotional health, the person nay be sentenced to

i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol |l ars ($5, 000.00), or both.

(c) A parent, legal guardian or other person who

knowi ngly permts the continuing physical or sexual abuse of a

child is guilty of neglect of a child and may be sentenced to
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i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol | ars ($5, 000.00), or both.

(2) (a) Any person who shall intentionally (i) burn any
child, (ii) torture any child or, (iii) except in self-defense or
in order to prevent bodily harmto a third party, whip, strike or
ot herwi se abuse or nutilate any child in such a manner as to cause
serious bodily harm shall be guilty of felonious abuse * * * of a

child and, upon conviction, shall be sentenced to inprisonnent in

the custody of the Departnment of Corrections for life or such

| esser termof inprisonnent as the court may determ ne, but not

|l ess than ten (10) years. For any second or subsequent conviction

under this subsection, the person shall be sentenced to

i nprisonnment for life.

(b) (i) A parent, legal guardian or caretaker who

endangers a child' s person or health by know ngly causing or

permtting the child to be present where any person is selling,

manuf act uri ng or possessing i mredi ate precursors or chem cal

substances with intent to manufacture, sell or possess a

control |l ed substance as prohibited under Section 41-29-139 or

41-29-313, is guilty of child endangernent and nmay be sentenced to

i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol |l ars ($5, 000.00), or both.

(ii) 1f the endangernent results in substantial

harmto the child' s physical, nental or enotional health, the

person may be sentenced to inprisonnment for not nore than ten (10)

years or to paynent of a fine of not nore than Ten Thousand

Dol I ars ($10, 000.00), or both.

(3) Nothing contained in this section shall prevent
proceedi ngs agai nst the parent, guardian or other person under any
statute of this state or any municipal ordi nance defining any act
as a crinme or msdeneanor. Nothing in the provisions of this

section shall preclude any person fromhaving a right to trial by
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jury when charged with having violated the provisions of this
section.

(4) After consultation with the Departnent of Human

Services, a regional nental health center or an appropriate

pr of essi onal person, a judge may suspend inposition or execution

of a sentence provided in subsections (1) and (2) of this section
and in lieu thereof require treatnent over a specified period of

time at any approved public or private treatnment facility. A

person may be eligible for treatnent in lieu of crimnal penalties

no nore than one (1) tine.

(5 In any proceeding resulting froma report made pursuant
to Section 43-21-353 of the Youth Court Law, the testinony of the
physi cian making the * * * report regarding the child' s injuries
or condition or cause thereof shall not be excluded on the ground
that the physician's testinmony violates the physician-patient
privilege or simlar privilege or rule against disclosure. The
physician's report shall not be considered as evidence unl ess
i ntroduced as an exhibit to his testinony.

(6) Any crimnal prosecution arising froma violation of
this section shall be tried in the circuit, county, justice or
muni ci pal court having jurisdiction; provided, however, that
not hi ng herein shall abridge or dilute the contenpt powers of the
yout h court.

SECTION 4. (1) For purposes of this act:

(a) "Qbscene" neans:

(i) The average person applying contenporary
comunity standards would find that the work, taken as a whole,
appeals to the prurient interest;

(i1) The average person applying contenporary
comunity standards would find that the work depicts or describes,

in a patently offensive way, sexual conduct; and

05/ HR40/ SB2864A. J *HR40/SB2864A.J*
PAGE 5
(AR



157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178

O©CoO~NOOUITR~AWNE

(ti1) The work, taken as a whole, |acks serious
literary, artistic, political or scientific val ue;

(b) "Patently offensive" neans that which goes
substantially beyond customary limts of candor in describing or
representing such matters.

(2) No obscene or patently offensive notion picture, film
novi e, videotape, digital video disc or other pictorial
representation shall be exhibited on a television, nonitor or
ot her view ng screen or surface |located within or on a notor
vehicle, in any manner visible to other drivers.

(3) The operator of a vehicle involved in a violation of
subsection (2) shall, upon conviction, be fined not |ess than Two
Dol lars ($2.00) nor nore than Fifty Dollars ($50.00) per each
violation. A violation of this section shall not be entered on
the driving record of any individual so convicted, nor shall any
state assessnent provided for by Section 99-19-73 or any ot her
state |l aw, be inposed or collected.

(4) It is the purpose of this act to avoid distracting other
drivers and, thereby, to reduce the |ikelihood of accidents
arising fromlack of attention or concentration.

SECTION 5. This act shall take effect and be in force from
and after July 1, 2005.

Further, amend by striking the title inits entirety and

inserting in lieu thereof the foll ow ng:

AN ACT TO AMEND SECTI ON 97-5-33, M SSI SSI PPl CCDE OF 1972, BY
PROHI Bl TI NG EXPLA TATI ON OF A CHI LD BY CAUSI NG THAT CHI LD TO TAKE
SEXUALLY PROVOCATI VE PI CTURES; TO AMEND SECTI ON 97- 5- 35,

M SSI SSI PPl CODE OF 1972, TO REVI SE THE PENALTI ES FOR EXPLO TATI ON
OF CHI LDREN; TO AMEND SECTI ON 97-5-39, M SSI SSI PPl COCDE OF 1972,
TO REVI SE THE PENALTI ES FOR FELONI QUS ABUSE OR BATTERY OF A CHI LD;
TO PRCHI BI T THE DI SPLAY OF ANY OBSCENE OR PATENTLY OFFENSI VE VI DEO
OR DISC IN A MOTOR VEHI CLE I N ANY MANNER VI SI BLE TO OTHER DRI VERS
TO PROVI DE PENALTI ES FOR VI OLATI ONS; AND FOR RELATED PURPOSES.
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