M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRARWNE

Senat or (s) Ross To: Constitution

SENATE CONCURRENT RESOLUTI ON NO. 516

A CONCURRENT RESCLUTI ON PROPOSI NG AN AMENDMENT TO SECTI ON
145, M SSI SSI PPl CONSTI TUTI ON OF 1890, TO PROVI DE FOR THE
APPO NTMENT OF THE SUPREME COURT JUDGES; TO PROVI DE FOR THE
SELECTI ON OF JUDGES; TO PROVI DE THAT THE GOVERNOR SHALL FILL
VACANCI ES BY APPO NTMENT; TO PROVI DE FOR A RETENTI ON ELECTI ON ON
EACH JUDGE AFTER SERVI NG EACH TERM TO ESTABLI SH THE TERM OF
OFFI CE; TO AUTHORI ZE THE LEGQ SLATURE TO PROVI DE FOR STAGGERED
TERMS AND ELECTI ONS; TO REPEAL SECTI ONS 145A AND 145B, M SSI SSI PP
CONSTI TUTI ON OF 1890, VWHI CH PROVI DE FOR ADDI TI ONAL SUPREME COURT
JUDGES; TO REPEAL SECTION 177, M SSI SSI PPl CONSTI TUTI ON OF 1890,
VH CH PROVI DES FOR THE FI LLI NG OF A JUDI CI AL VACANCY VWHEN THE
LEG SLATURE |'S NOT I N SESSI ON; TO REPEAL SECTI ONS 149 AND 149A,
M SSI SSI PPl CONSTI TUTI ON OF 1890, WH CH PROVI DE FOR THE TERMS OF
OFFI CE OF JUDGES OF THE SUPREME COURT AND AUTHORI ZE THAT COURT TO
SIT IN D VISIONS; AND FOR RELATED PURPOSES.

BE I T RESOLVED BY THE LEGQ SLATURE OF THE STATE OF
M SSI SSI PPI, That the followi ng anendnents to the M ssissipp
Constitution of 1890 be subnmitted to the qualified electors of the
st at e:

l.

Amend Section 145, M ssissippi Constitution of 1890, to read
as foll ows:

Section 145. (1) (a) The Supreme Court shall consist of
nine (9) judges, any five (5) of whom when convened, shal

constitute a quorum The termof office of judges of the Suprene

Court shall be eight (8) years. The Legislature shall divide the

state into three (3) Suprene Court districts, and the Governor

shal | appoint three (3) judges for and fromeach district * * * in

t he manner provided by law. Each judge shall be subject to

nonconpetitive, nonpartisan retention election in order to succeed

hinsel f. The Legislature shall provide for the necessary

retention election. The position of a judge who does not receive
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sufficient votes to be retained shall be vacant upon expiration of

termunl ess earlier vacat ed.

(b) * * * The renoval of a judge to the state capital
during his termof office shall not render himineligible as his
own successor for the district fromwhich he has renoved. * * *

(2) The Suprene Court shall have power to sit in divisions

of three (3) judges each, any two (2) of whom when convened shal

constitute a quorum of the division; each division shall have ful

power to hear and adjudge all cases that may be assigned to it by

the court. If the decision of a division is not unani nous, or if

any judge shall certify that in his opinion a decision of any

division of the court is in conflict with any prior decision of

the court or of a division, the cause shall then be considered and

adj udged by the full court or a quorumthereof.

(3) When a vacancy occurs in the office of judge of the

Suprene Court, the Governor shall fill the vacancy by appoi ntnent,

subject to the advice and consent of the Senate. |f a vacancy

occurs before the expiration of a term the appointnent shall be

for the remai nder of that term

(4) A judge of the Suprene Court hol ding office or elected

thereto at the tinme this section takes effect shall renmmin in

office for the remai nder of his term unless he vacates the office

or is renoved for cause. Each judge shall stand for retention

el ection as provided by law and this Constitution or the office

hel d by that judge shall be vacated upon expiration of term

1.

Repeal Section 145-A, M ssissippi Constitution of 1890, which
reads as foll ows:

Section 145-A. The Suprene Court shall consist of six (6)
judges, that is to say, of three (3) judges in addition to the
three (3) provided for by Section 145 of this Constitution, any
four (4) of whom when convened shall forma quorum The

addi tional judges herein provided for shall be selected one (1)
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for and fromeach of the Suprenme Court districts in the manner
provi ded by Section 145 of this Constitution, or any anmendnents
thereto. Their terns of office shall be as provided by Section
149 of this Constitution, or any anmendnent thereto.

Il

Repeal Section 145-B, M ssissippi Constitution of 1890, which
reads as follows:

Section 145-B. The Suprene Court shall consist of nine (9)
judges, that is to say, of three (3) judges in addition to the six
(6) provided for by Section 145A of this Constitution, any five
(5) of whom when convened shall constitute a quorum The
addi tional judges herein provided for shall be selected one (1)
for and fromeach of the Suprenme Court districts in the manner
provi ded by Section 145A of this Constitution or any anmendnent
thereto. Their terns of office shall be as provided by Section
149 of this Constitution or any anendnent thereto.

I V.

Repeal Section 149, M ssissippi Constitution of 1890, which
reads as follows:

Section 149. The termof office of the judges of the Suprene
Court shall be eight (8) years. The Legislature shall provide as
near as can be conveniently done that the offices of not nore than
a mpjority of the judges of said court shall beconme vacant at any
one tine; and if necessary for the acconplishnment of that purpose,
it shall have power to provide that the terns of office of sone of
the judges first to be elected shall expire in | ess than eight (8)
years. The adoption of this anmendnent shall not abridge the terns
of any of the present incunbents of the office of judge of the
Suprenme Court; but they shall continue to hold their respective
offices until the expiration of the terns for which they were

respectively appointed.
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Repeal Section 149-A, M ssissippi Constitution of 1890, which
reads as foll ows:

Section 149-A. The Suprene Court shall have power, under
such rules and regulations as it nmay adopt, to sit in two (2)
divisions of three (3) judges each, any tw (2) of whom when
convened shall forma quorum each division shall have full power
to hear and adjudge all cases that nay be assigned to it by the
court. In event the judges conposing any division shall differ as
to the judgnent to be rendered in any cause, or in event any judge
of either division, within a tinme and in a manner to be fixed by
the rules to be adopted by the court, shall certify that in his
opi ni on any decision of any division of the court is in conflict
with any prior decision of the court or of any division thereof,
t he cause shall then be considered and adjudged by the full court
or a quorumthereof.

VI .

Repeal Section 177, M ssissippi Constitution of 1890, which
reads as foll ows:

Section 177. The Governor shall have power to fill any
vacancy whi ch nmay happen during the recess of the Senate in the
of fice of judge or chancellor, by nmaking a tenporary appoi nt nent
of an incunbent, which shall expire at the end of the next session
of the Senate, unless a successor shall be sooner appointed and
confirmed by the Senate. \When a tenporary appointnent of a judge
or chancell or has been nmade during the recess of the Senate, the
Governor shall have no power to renobve the person or appointee,
nor power to withhold his name fromthe Senate for their action.

BE | T FURTHER RESOLVED, That the anmendments in this
resolution shall be submtted to the qualified electors as one
anendnent since the proposed anendnents pertain to one subject at
an election to be held on the first Tuesday after the first Monday
of Novenber 2004, as provided by Section 273 of the Constitution

and by | aw.
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BE | T FURTHER RESOLVED, That the explanation of the anendnent
for the ballot shall read as follows: "This proposed
constitutional amendment provides for the appointnent of the
j udges of the Suprene Court. The Governor w |l appoint judges
subj ect to the advice and consent of the Senate. Judges w ||
serve for eight (8) year terns, although the Legislature my
extend sone terns one (1) tine only in order to spread out the
occurrence of vacancies and to ensure that the retention election
for each position wll occur in the Novenber preceding the
expiration of that term Prior to the expiration of each term
the people will vote on whether to retain a judge when his term of
office expires. |If the judge receives sufficient votes to be
retained, the judge will serve another term |If the judge does
not receive sufficient votes to be retained, that judge's position
wi |l be vacant upon expiration of term and the vacancy wll be
filled by appointnent of the CGovernor.

Sections which increased the size of the court, provided for
the termof office to be eight (8) years, and authorized the
hearing of cases in divisions are repeal ed, because the substance
of these sections is included in the proposed anendnent.

Section 177, which provided for the filling of a judicial
vacancy when the Legislature is out of session at a tinme when
judges were all appointed rather than elected, is repeal ed as
sur pl usage. "

BE | T FURTHER RESCOLVED, That the Attorney General of the
State of M ssissippi shall submt this resolution, inmediately
upon adoption by the Legislature, to the Attorney CGeneral of the
United States or to the United States District Court for the
District of Colunbia, in accordance with the provisions of the

Voting R ghts Act of 1965, as anended and extended.
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